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Bureau of Customs and 
Border Protection 


General Notices 


Notice of Cancellation of Customs Broker License Due to Death of 
the License Holder 


AGENCY: Bureau of Customs and Border Protection, U.S. Depart- 
ment of Homeland Security 


ACTION: General Notice 





SUMMARY: Notice is hereby given that, pursuant to Title 19 of the 
Code of Federal Regulations § 111.51(a), the following individual 
Customs broker licenses and any and all permits have been can- 
celled due to the death of the broker: 


Name License # Port Name 


Peter Gawi 10645 New York 
Kirk K. Lakis 6361 Dallas 
George J. Young 02612 Los Angeles 
Daniel J. Hayes, Sr. 3758 Los Angeles 
James J. Rea 5498 New York 
Eugenio D. Santana 6864 New York 
Dennis Nowakowski 20659 Buffalo 

Terry M. Hatada 3679 San Francisco 


DATED: May 15, 2006 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 


[Published in the Federal Register, May 22, 2006 (71 FR 29345)] 
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Notice of Cancellation of Customs Broker License 


AGENCY: Bureau of Customs and Border Protection, U.S. Depart- 
ment of Homeland Security 


ACTION: General Notice 





SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 
111.51), the following Customs broker licenses are cancelled without 


prejudice. 


Name 


Roopa Mirchandani 

Lynne A. Palmitier 

Elsie M. Clark 

Allstates Customs Brokerage, Inc. 
Arzoon Global Commerce, Inc. 
Panta Enterprises, Inc. 


Associated Customhouse Brokers, Inc. 


James P. Cesped 

Steve A. Ashline 

All-Ways Customs Broker, Inc. 
Marialuisa Yoshikawa 

2nd Edison, Inc. 

Harry S. Sanders 

Barbara A. Elibay 


DATED: May 15, 2006 


License # 


Issuing Port 





9890 
13772 
10280 
20638 
21283 
14584 
9706 
4581 
7054 
20131 
10998 
22315 
9716 
6095 


New York 
Detroit 

Los Angeles 
Atlanta 

San Francisco 
Miami 

Miami 

San Francisco 
Champlain 
Miami 

San Francisco 
San Francisco 
New York 
Savannah 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 
[Published in the Federal Register, May 22, 2006 (71 FR 29346)] 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, May 24, 2006 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


| 
19 CFR PART 177 


MODIFICATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF NECKLACES OF 
PLASTIC BEADS WITH METALLIC PAINT 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of modification of ruling letter and revocation of 
treatment relating to the classification of necklaces of plastic beads 
with metallic paint. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (CBP) is 
modifying a ruling letter pertaining to the tariff classification of 
necklaces of plastic beads with metallic paint and revoking any 
treatment previously accorded by CBP to substantially identical 
transactions. Notice of the proposed modification was published in 
the Customs Bulletin of April 5, 2006, Vol. 40, No. 15. No comments 
were received. 

EFFECTIVE DATE: Merchandise entered or withdrawn from 
warehouse for consumption on or after August 6, 2006. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, 
Tariff Classification and Marking Branch, 202-572-8778. 
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SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on April 5, 2006, in the Customs Bulletin, Volume 40, Number 
15, proposing to modify NY E87523, dated September 14, 1999, per- 
taining to the tariff classification of necklaces of plastic beads with 
metallic paint under the Harmonized Tariff Schedule of the United 
States (HTSUS). No comments were received in response to the no- 
tice. 

In NY E87523, dated September 14, 1999, the classification of a 
product commonly referred to as diamond metallic bead necklace, 
item #95110, was determined to be in heading 7117.19.9000, 
HTSUS, which provides for “[i]Jmitation jewelry: of base metal, 
whether or not plated with precious metal: other: other: other.” Since 
the issuance of that ruling, CBP has had a chance to review the clas- 
sification of this merchandise and has determined that classification 
is in error and that the product is properly classified in subheading 
7117.90.7500, HTSUS, which provides for: “Imitation jewelry: Other: 
Other: Valued over 20 cents per dozen pieces or parts: Other: Of 
plastics.” 

As stated in the proposal notice, this modification will cover any 
rulings on this merchandise which may exist but have not been spe- 
cifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


decision or protest review decision) on the merchandise subject to 
this notice, should have advised CBP during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved in substantially identical 
transactions should have advised CBP during the notice period. An 
importer’s failure to advise CBP of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or their agents for 
importations of merchandise subsequent to the effective date of this 
notice. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY E87523, 
and any other ruling not specifically identified to reflect the proper 
classification of the merchandise pursuant to the analysis set forth 
in Headquarters Ruling Letter (HQ) 967788 (see “Attachment” to 
this document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP 
is revoking any treatment previously accorded by CBP to substan- 
tially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


Dated: May 19, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967788 

May 19, 2006 

CLA-—2 RR:CTF:TCM 967788ptl 
CATEGORY: Classification 
TARIFF NO.: 7117.90.7500 


Ms. JANE L. TAEGER 

COMPLIANCE MANAGER 

SAMUEL SHAPIRO & COMPANY, INC. 
401 East Pratt Street 

Suite 500 

Baltimore, MD 21202 


RE: Plastic Bead Necklace with Metallic Paint; NY E87523 Modified 


DEAR Ms. SHAPIRO: 

This is in response to your letter, on behalf of your client, Unique Indus- 
tries, Inc., dated June 14, 2005, in which you request modification of the por- 
tion of New York Ruling (NY) E87523, dated September 14, 1999, that clas- 
sified item #95110, referred to as “Diamond Metallic Bead Necklace,” in 
subheading 7117.19.9000, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for “[i]mitation jewelry: of base metal, whether or 
not plated with precious metal: other: other: other.” You contend that the 
beads in the Diamond Metallic Bead Necklace are actually plastic and there- 
fore the article should properly be classified in subheading 7117.90.7500, 
HTSUS, which provides for “[i]mitation jewelry: other: other: other: of plas- 
tics.” To assist Customs and Border Protection (CBP) in ascertaining the 
composition of the product, you provided samples and laboratory analyses. 

In addition to the Diamond Metallic Bead Necklace, NY E87523 also clas- 
sified four other products. You are not requesting reconsideration of the clas- 
sification provided for any of the other products and this ruling will not af- 
fect those classification determinations. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)(1)), as 
amended by Title VI, a notice was published in the April 5, 2006, CUSTOMS 
BULLETIN, Volume 40, Number 15, proposing to modify NY E87523, and to 
revoke any treatment accorded to substantially identical transactions. No 
comments were received in response to the notice. 


FACTS: 


Although the products under consideration are called “Diamond Metallic 
Bead Necklaces,” information you have provided indicates that the actual 
composition of the necklaces is black plastic beads that have been covered 
with a colored coating that is either purple, green, gold or silver. The CBP 
Laboratory tested two samples of the product you provided, and the results 
showed the products were composed of polystyrene plastic beads covered 
with paints that were either acrylic or polyurethane based. The CBP Labo- 
ratory reports are: NY20051149 and NY20051150, both dated 08/18/05. 

Additional product information you have provided shows that the im- 
ported value of the necklaces is more than 20 cents per dozen. 
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ISSUE: 


What is the classification of the necklaces made of plastic beads coated 
with metallic paint? 
LAW AND ANALYSIS: 

Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). The systematic detail of the HTSUS is 
such that most goods are classified by application of GRI 1, that is, accord- 
ing to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely 
on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied in order. 

The HTSUS subheadings under consideration are as follows: 


7117 Imitation jewelry: 


Of base metal, whether or not plated with precious 
metal: 


7117.19 Other: 
Other: 


7117.19.9000 Other 
7117.90 Other: 


Other: 


Valued over 20 cents per dozen pieces or parts: 


Other: 
7117.90.7500 Of plastics 


When the subject necklaces were initially classified in NY E87523, CBP 
did not have the benefit of the technical data regarding the composition of 
the product from the manufacturer, nor were tests performed on the goods 
by the CBP Laboratory. Classification in that ruling was made based upon 
the appearance of the product and information provided by the requester. 
Unfortunately, neither the appearance, the marketing designation (“Metallic 
Bead Necklace”) nor available product data provided accurate information 
about the product. 

Based on the product information currently before CBP, we have deter- 
mined that the classification provided for the product identified as item 
#95110, called Diamond Metallic Bead Necklace, in NY E87523 is incorrect. 
The correct classification for the product is subheading 7117.90.7500, 
HTSUS. 
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HOLDING: 


Item #95110, referred to as a “Diamond Metallic Bead Necklace,” com- 
posed of plastic beads that have been coated with colored metallic-appearing 
paint is classified in subheading 7117.90.7500, HTSUS, which provides for: 
“Imitation jewelry: Other: Other: Valued over 20 cents per dozen pieces or 
parts: Other: Of plastics. 

The 2006 column one duty rate for products of that subheading is “Free.” 
Duty rates are provided for your convenience and are subject to change. The 
text of the most recent HTSUS and the accompanying duty rates are pro- 
vided on the World Wide Web at www.usitc.gov. 

EFFECT ON OTHER RULINGS: 


NY E87523, dated September 14, 1999, is modified. 
In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after publication in the CUSTOMS BULLETIN. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


| Ec 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO THE CLASSIFICATION OF A 
CERTAIN BASE METAL MEDALLION 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of revocation of one ruling letter and revocation of 
treatment relating to the classification of a certain base metal me- 
dallion. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§1625(c)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter- 
ested parties that U.S. Customs and Border Protection (CBP) is 
revoking one ruling letter relating to the tariff classification, under 
the Harmonized Tariff Schedule of the United States (HTSUS), of a 
certain base metal medallion. Similarly, CBP is also revoking any 
treatment previously accorded by it to substantially identical trans- 
actions. Notice of the proposed action was published in the Customs 
Bulletin, Vol. 40, No. 16, on April 12, 2006. No comments were re- 
ceived in response to the notice. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Au- 
gust 6, 2006. 
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FOR FURTHER INFORMATION CONTACT: Heather K. Pinnock, 
Tariff Classification and Marking Branch, at (202) 572-8828. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished in the Customs Bulletin on April 12, 2006, proposing to revoke 
ruling letter NY 894287, dated January 31, 1994, relating to the tar- 
iff classification of a certain base metal medallion. No comments 
were received in response to the notice. As stated in the proposed no- 
tice, this revocation will cover any rulings on the subject merchan- 
dise which may exist but have not been specifically identified. CBP 
has undertaken reasonable efforts to search existing databases for 
rulings in addition to the one identified. No further rulings have 
been found. Any party who has received an interpretive ruling or de- 
cision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should have advised CBP during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. §1625 (c)(2)), as amended by section 623 of Title VI, CBP is 
revoking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved with substantially iden- 
tical transactions should have advised CBP during this notice pe- 
riod. An importer’s failure to advise CBP of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
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raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective 
date of this final decision. 

Pursuant to 19 U.S.C. §1625(c)(1), CBP is revoking NY 894287 to 
reflect the proper classification of a base medal medallion under 
heading 7117, HTSUS specifically subheading 7117.19.0000, 
HTSUS, which provides for imitation jewelry in accordance with the 
analysis set forth in HQ 968149, which is set forth as the Attach- 
ment to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP is revoking any treatment it previously accorded to 
substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: May 19, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 


HQ 968149 

May 19, 2006 

CLA-2 RR:CTF:TCM 968149 HkP 
CATEGORY: Classification 
TARIFF NO.: 7117.19.9000 


Mr. SHELDON BERNSTEIN 
THE IRWIN BROWN COMPANY 
212 Chartres Street 

PO. Box 2426 

New Orleans, LA 70176-2426 


RE: Award medallion from Taiwan; revocation of NY 894287 


DEAR Mk. BERNSTEIN: 

This is in reference to New York Ruling Letter (NY) 894287, issued to you 
on January 31, 1994, in which the tariff classification of award medallions 
was determined under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). NY 894287 classified the medallion in heading 7806, HTSUS, as 
“other articles of lead”. We have reconsidered NY 894287 and have deter- 
mined that the tariff classification of the medallion is not correct. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. §1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation was published on 
April 12, 2006, in the Customs Bulletin, Volume 40, Number 16. No com- 
ments were received in response to this notice. 
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FACTS: 
NY 894287 described the medallion as follows: 


The subject item is an award medallion approximately 2” in diameter 
with the designation Scholar ARCS Foundation, Inc. on its surface. It is 
made mainly of lead. This item will be given to award recipients and 
worn only at ceremonies. 


ISSUE: 


Whether the subject medallion is classified in heading 7806, HTSUS, 
which provides for: “other articles of lead”, or in heading 7117, HTSUS, 
which provides for: “imitation jewelry.” 


LAW AND ANALYSIS: 


Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs 2 through 6 
may then be applied in order. 

The HTSUS provisions under consideration are as follows: 


7117 Imitation jewelry: 


Of base metal, whether or not plated with precious 
metal: 


4177.19 Other: 

Other: 
7117.19.9000 
7806.00.0000 Other articles of lead 


The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the HTSUS. While not 
legally binding nor dispositive, the ENs provide a commentary on the scope 
of each heading of the HTSUS and are generally indicative of the proper in- 
terpretation of these headings. See T.D. 89-80. 

We first consider heading 7117, HTSUS, which provides for “imitation 
jewelry”. Legal Note 11 to Chapter 71, HTSUS, provides that: 


For the purposes of heading 71.17, the expression “imitation jewellery” 
means articles of jewellery within the meaning of paragraph (a) of Note 
9...not incorporating natural or cultured pearls, precious or semi- 
precious stones . . . nor (except as plating or as minor constituents) pre- 
cious metal or metal clad with precious metal. 


In turn, Note 9(a) to Chapter 71, HTSUS, provides that “articles of jewel- 
lery” means “any small objects of personal adornment... (for example, 
rings, bracelets, necklaces, brooches, ... , religious or other medals and in- 
signia)”. Finally, EN 71.17 explains that the expression “imitation jewelry”, 
as defined in Note 11 to Chapter 71, is restricted to small objects of personal 
adornment. Consequently, we find that the medallion meets the terms of 
heading 7117, HTSUS, and the conditions of Legal Note 11 to Chapter 71 be- 
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cause it is an article of personal adornment that does not incorporate pre- 
cious metal or metal clad with precious metal, natural or cultured pearls, or 
precious or semi-precious stones. 

Conversely, heading 7806.00.0000, HTSUS, which is located in Section XV 
of the HTSUS, provides for “other articles of lead.” Legal Note 1(e) to Section 
XV, HTSUS, excludes goods of Chapter 71, HTSUS, from Section XV. Fur- 
ther, EN 78.06 explains that heading 7806, HTSUS, “covers all lead articles 
not included in the preceding headings of this Chapter, or in Chapter 82 or 
83, or more specifically covered elsewhere in the Nomenclature.” 

Applying Legal Note 1(e) to Section XV, HTSUS, and EN 78.06 to these 
facts, we find that the award medallion is precluded from classification un- 
der heading 7806, HTSUS, as the medallion is specifically described in 
heading 7117, HTSUS, as imitation jewelry. 


HOLDING: 


By application of GRI 1, we find that the subject medallion is classified in 
heading 7117, HTSUS, and is specifically provided for in subheading 
7117.19.9000, HTSUS, which provides for: “Imitation jewelry: Of base metal, 
whether or not plated with precious metal: Other: Other: Other.” 

The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 


NY 894287, dated January 31, 1994, is revoked. In accordance with 19 
U.S.C. §1625(c), this ruling will become effective 60 days after its publica- 
tion in the Customs Bulletin. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial & Trade Facilitation Division. 


a 


REVOCATION OF ONE RULING LETTER, MODIFICATION 
OF THREE RULING LETTERS, AND REVOCATION OF 
TREATMENT RELATING TO THE CLASSIFICATION OF 
CERTAIN STAINLESS STEEL MEASURING SPOONS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of revocation of one ruling letter, modification of 
three ruling letters, and revocation of treatment relating to the clas- 
sification of certain stainless steel measuring spoons. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§1625(c)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103—182,107 Stat. 2057), this notice advises inter- 
ested parties that U.S. Customs and Border Protection (CBP) is 
revoking one ruling letter and modifying three ruling letters relating 
to the tariff classification, under the Harmonized Tariff Schedule of 
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the United States (HTSUS), of certain stainless steel measuring 
spoons. Similarly, CBP is revoking any treatment previously ac- 
corded by it to substantially identical transactions. Notice of the pro- 
posed actions was published in the Customs Bulletin, Volume 40, 
Number 16, on April 12, 2006. No comments were received in re- 
sponse to the notice. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Au- 
gust 6, 2006. 


FOR FURTHER INFORMATION CONTACT: Heather K. Pinnock, 
Tariff Classification and Marking Branch, at (202) 572-8828. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished in the Customs Bulletin, Volume 40, Number 16, on April 12, 
2006, proposing to revoke one ruling letter and modify three ruling 
letters relating to the tariff classification of certain stainless steel 
measuring spoons. No comments were received in response to the 
notice. As stated in the proposed notice, this revocation and modifi- 
cation covers any rulings on this merchandise which may exist but 
have not been specifically identified. CBP has undertaken reason- 
able efforts to search existing databases for rulings in addition to 
those identified. No further rulings have been found. Any party who 
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has received an interpretive ruling or decision (i.e., ruling letter, in- 
ternal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice should have advised CBP dur- 
ing the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. §1625 (c)(2)), as amended by section 623 of Title VI, CBP is 
revoking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved with substantially iden- 
tical transactions should have advised CBP during this notice pe- 
riod. An importer’s failure to advise CBP of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

Pursuant to 19 U.S.C. §1625(c)(1), CBP is modifying NY J87441, 
NY J87521, and NY E82964, and revoking NY B86306, to reflect the 
proper tariff classification of the stainless steel measuring spoons 
under heading 7323, HTSUS, specifically subheading 7323.93.00, 
HTSUS, as other stainless steel kitchenware, pursuant to the analy- 
sis set forth in Headquarters Ruling Letters (HQ) 968080 (Attach- 
ment A), HQ 968081 (Attachment B), and HQ 968163 (Attachment 
C). This is a change from the proposed subheading 7323.99.90, 
HTSUS, published in the Customs Bulletin of April 12, 2006, to sub- 
heading 7323.93.00, HTSUS. Additionally, pursuant to 19 U.S.C. 


§1625(c)(2), CBP intends to revoke any treatment previously ac- 
corded by CBP to substantially identical transactions that are con- 
trary to the determination set forth in this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: May 19, 2006 


xail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968080 

May 19, 2006 

CLA-2 RR:CTF:TCM 968080 HkP 
CATEGORY: Classification 
TARIFF NO.: 7323.93.0060 


MEWER, INC. 

c/o Ms. KIM YOUNG 

BDP INTERNATIONAL, INC. 
2721 Walker NW 

Grand Rapids, MI 49504 


RE: Classification of stainless steel measuring spoon set; revocation of NY 
B86306 


DEAR Ms Kim: 

This is in reference to New York Ruling Letter (“NY”) B86306, dated June 
18, 1997, in which the tariff classification of stainless steel measuring 
spoons was determined under the Harmonized Tariff Schedule of the United 
States (“HTSUS”). NY B86306 classified the spoons in heading 8215, 
HTSUS, which provides for: “ Spoons, forks, ladles, skimmers, cake-servers, 
fish knives, butter-knives, sugar tongs and similar kitchen or tableware”. 
We have reconsidered NY B86306 and have determined that the tariff clas- 
sification of the measuring spoons is not correct. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. §1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation was published on 
April 12, 2006, in the Customs Bulletin, Volume 40, Number 16. No com- 


ments were received in response to this notice. 
FACTS: 

In NY B86306, the measuring spoons were described as “a set of four 
stainless steel measuring spoons graduated in size from 1/4 teaspoon to 1 
tablespoon all four spoons are valued under 25 cents each.” 


ISSUE: 


Whether the stainless steel measuring spoons are classified in heading 
7323, HTSUS, which provides for: “Table, kitchen or other household ar- 
ticles and parts thereof, of iron or steel”, or heading 8215, HTSUS, which 
provides for: “Spoons, forks, ladles, skimmers, cake-servers, fish knives, 
butter-knives, sugar tongs and similar kitchen or tableware.” 


LAW AND ANALYSIS: 


Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
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and legal notes do not otherwise require, the remaining GRIs 2 through 6 
may then be applied in order. 
The HTSUS provisions under consideration are as follows: 
7323 Table, kitchen or other household articles and parts thereof, 
of iron or steel; ...: 


Other: 
7323.93.00 Of stainless steel 
Cooking and kitchen ware: 
Other: 
7323.93.0060 Kitchen ware 


8215 Spoons, forks, ladles, skimmers, cake-servers, fish-knives, 
butter-knives, sugar tongs and similar kitchen or table- 
ware; and base metal parts thereof: 


Other: 
8215.99 Other: 
Spoons and ladles: 
With stainless steel handles: 
8215.99.3000 Spoons valued under 25¢ each 


The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the official interpretation of the HTSUS. While not le- 
gally binding nor dispositive, the Ens provide a commentary on the scope of 
each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

We first consider classification in heading 7323, HTSUS, which provides 
for: “Table, kitchen or other household articles and parts thereof, of iron or 
steel.” Iron or steel measuring spoons are kitchen or household articles and 
are therefore, prima facie, classifiable in heading 7323, HTSUS. In addition, 
EN 73.23 provides in pertinent part, that: 

This group comprises a wide range of iron or steel articles, not more 
specifically covered by other headings of the Nomenclature, used for 
table, kitchen or other household purposes; .. . 


The group includes: 


(1) Articles for kitchen use such as saucepans, steamers, pressure cook- 
ers, preserving pans, stew pans, casseroles, fish kettles;...; 
kitchen type capacity measures[.] 

(Original emphasis.) 


However, EN 73.23 indicates that this heading is a “basket” provision, in 
that, merchandise may only be classified in this heading if not more specifi- 
cally covered by any other tariff heading. 

Next, we consider classification in heading 8215, HTSUS, which provides 
for: “Spoons, forks, ladles, skimmers, cake-servers, fish knives, butter- 





BUREAU OF CUSTOMS AND BORDER PROTECTION 17 


knives, sugar tongs and similar kitchen or tableware.” Explanatory Note 
82.15 provides that: 
This heading includes: 


(1) Spoons of all kinds including salt or mustard spoons. 

(2) Table forks: carving forks, serving forks, cooks’ forks; cake forks; 
oyster forks; snail forks; toasting forks. 
Ladles and skimmers (for vegetables, frying, etc.) 
Slices for serving fish, cake strawberries, asparagus. 
Non-cutting fish knives and butter knives. 
Sugar tongs of all kinds (cutting or not), cake tongs, hors-d’oeuvre 
tongs, asparagus tongs, small tongs, meat tongs and ice tongs. 
Other tableware, such as poultry or meat grips, and lobster or unit 
grips. 

The term “spoon” is not defined in the HTSUS or the Ens. A tariff term 
that is not defined in the HTSUS or in the Ens is construed in accordance 
with its common and commercial meaning. Nippon Kogaku (USA) Ine. v. 
United States, 69 CCPA 89, 673 F.2d 380 (1982). Common and commercial 
meaning may be determined by consulting dictionaries, lexicons, scientific 
authorities and other reliable sources. C.J. Tower & Sons v. United States, 
69 CCPA 128, 673 F.2d 1268 (1982). The Oxford English dictionary 
(www.askoxford.com) defines a spoon as “an implement consisting of a 
small, shallow bowl on a long handle, used for eating, stirring, and serving.” 

“Spoons” is an eo ominee provision. An eo ominee provision is one that de- 
scribes merchandise by a specific name that is well known in the trade, and 
includes all forms of the article as if each were provided for by name in the 
tariff provisions. Explanatory Note 82.15 states that heading 8215, HTSUS, 
covers “spoons of all kinds”. The Court of International Trade has stated 
that “[b]readth undermines specificity. Where an eo ominee provision encom- 
passes more and more disparate items, almost without limit, it necessarily 
begins to lose its specificity.” Midwest of Canon Falls, Inc. v. United States, 
20 C.I.T. 123, 130 (1996). In that case, the court was of the opinion that be- 
cause the classification “dolls” covered many disparate items, the court could 
not “accept a blanket rule that every decorative article with some doll-like 
feature is simply a doll.” (quoting Russ Berrie & Co. v. United States, 76 
Cust. Ct. 218, at 224-5, 417 F. Supp. 1035 at 1039). Id. So too, in the instant 
case, we are of the opinion that “spoons” covers many disparate items and 
that not every article with spoon-like features can be simply classified as a 
spoon. 

Conversely, “kitchen or other household articles” is best described as a use 
provision because the defining feature of such articles is implied by their 
use. Additional U.S. Rule of Interpretation (a) states that, in the absence of 
special language or context which otherwise requires, a tariff classification 
controlled by use (other than by actual use) is to be determined is accor- 
dance with the use in the United States at, or immediately prior to, the date 
of importation, of goods of that class or kind to which the imported goods be- 
long, and the controlling use is the principal use. Explanatory Note 73.23 ex- 
plains that the articles of heading 7323, HTSUS, are used for kitchen, table 
and household purposes, and include “kitchen type capacity measures”. 
Based on the exemplars of EN 73.23, we are of the opinion that the principal 
use of the class of goods to which the measuring spoons belong (kitchen ar- 
ticles) is kitchen use, and in particular, capacity measurement. In addition, 











18 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 24, JUNE 7, 2006 


we note that this approach is consistent with CPB’s classification of measur- 
ing spoons of plastic. See NY L85919, dated August 3, 2005; NY D87578, 
dated March 2, 1999; NY 808944, dated May 4, 1995; and, NY 888561, 
dated August 17, 1993. 


HOLDING: 


By application of GRI 1 and Additional U.S. Rule of Interpretation (a), 
HTSUS, we find that measuring spoons are classified in heading 7323, 
HTSUS, as “Table, kitchen or other household articles and parts thereof, of 
iron or steel”, and are specifically provided for in subheading 7323.93.0060, 
HTSUS, which provides for: “Table, kitchen or other household articles and 

stainless steel: Cooking and 


kitchen ware: Other: Kitchen ware.” 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 


NY B86306, dated June 18, 1997, is hereby revoked. In accordance with 
19 U.S.C. §1625(c), this ruling will become effective 60 days after its publica- 
tion in the Customs Bulletin. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


A RP 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968081 
May 19, 2006 
CLA-2 RR:CTF:TCM 968081 HkP 
CATEGORY: Classification 
TARIFF NO.: 7323.93.0060 
MR. SHACHAR GAT 
SHONFELD’S USA 
3100 South Susan Street 
Santa Ana, CA 92704 
RE: Classification of stainless steel measuring spoons; modification of NY 
J87441 and NY J87521 
DEAR Mk. Gat: 

This is in reference to New York Ruling Letters (“NY”) J87441 and NY 
J87521, both dated August 6, 2003, in which the tariff classification of stain- 
less steel measuring spoons was determined under the Harmonized Tariff 
Schedule of the United States (“HTSUS”). NY J87441 and NY J87521 classi- 
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fied the spoons in heading 8215, HTSUS, which provides for: “ Spoons, forks, 
ladles, skimmers, cake-servers, fish knives, butter-knives, sugar tongs and 
similar kitchen or tableware.” We have reconsidered NY J87441 and NY 
J87521 and have determined that the tariff classification of the measuring 
spoons is not correct. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. §1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation was published on 
April 12, 2006, in the Customs Bulletin, Volume 40, Number 16. No com- 
ments were received in response to this notice. 


FACTS: 


In both NY J87441 and NY J87521, the measuring spoons were part of 
products packaged together to make one retail item, but not classifiable as a 
set, and marketed as “coffee flavoring” and “coffee toppings”, respectively. 
The measuring spoons, made of stainless steel and measuring in one- 
teaspoon increments, were attached to bottles of vanilla sugar. 


ISSUE: 

Whether the stainless steel measuring spoons are classified in heading 
7323, HTSUS, which provides for: “Table, kitchen or other household ar- 
ticles and parts thereof, of iron or steel”, or in heading 8215, HTSUS, which 
provides for: “Spoons, forks, ladles, skimmers, cake-servers, fish knives, 
butter-knives, sugar tongs and similar kitchen or tableware.” 

LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs 2 through 6 
may then be applied in order. 

The HTSUS provisions under consideration are as follows: 


7323 Table, kitchen or other household articles and parts thereof, 


Other: 
Of stainless steel 
Cooking and kitchen ware: 
Other: 


Kitchen ware 
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Spoons, forks, ladles, skimmers, cake-servers, fish-knives, 
butter-knives, sugar tongs and similar kitchen or table- 
ware; and base metal parts thereof: 


Other: 
8215.99 Other: 
Spoons and ladles: 
With stainless steel handles: 
8215.99.3000 Spoons valued under 25¢ each 


The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the official interpretation of the HTSUS. While not le- 
gally binding nor dispositive, the ENs provide a commentary on the scope of 
each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

We first consider classification in heading 7323, HTSUS, which provides 
for: “Table, kitchen or other household articles and parts thereof, of iron or 
steel.” Iron or steel measuring spoons are kitchen or household articles and 
are therefore, prima facie, classifiable in heading 7323, HTSUS. Explana- 
tory Note 73.23 provides in pertinent part, that: 

This group comprises a wide range of iron or steel articles, not more 
specifically covered by other headings of the Nomenclature, used for 
table, kitchen or other household purposes; .. . 


The group includes: 


(1) Articles for kitchen use such as saucepans, steamers, pressure cook- 
ers, preserving pans, stew pans, casseroles, fish kettles;... ; 
kitchen type capacity measures|.] 

(Original emphasis.) 


However, EN 73.23 indicates that this heading is a “basket” provision, in 
that, merchandise may only be classified in this heading if not more specifi- 
cally covered by any other tariff heading. 

Next, we consider classification in heading 8215, HTSUS, which provides 
for: “Spoons, forks, ladles, skimmers, cake-servers, fish knives, butter- 
knives, sugar tongs and similar kitchen or tableware.” Explanatory Note 
82.15 provides that: 


This heading includes: 


(1) Spoons of all kinds including salt or mustard spoons. 

(2) Table forks: carving forks, serving forks, cooks’ forks; cake forks; 
oyster forks; snail forks; toasting forks. 

(3) Ladles and skimmers (for vegetables, frying, etc.) 

(4) Slices for serving fish, cake strawberries, asparagus. 

(5) Non-cutting fish knives and butter knives. 

(6) Sugar tongs of all kinds (cutting or not), cake tongs, hors-d’oeuvre 
tongs, asparagus tongs, small tongs, meat tongs and ice tongs. 

(7) Other tableware, such as poultry or meat grips, and lobster or unit 
grips. 
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The term “spoon” is not defined in the HTSUS or the ENs. A tariff term 
that is not defined in the HTSUS or in the ENs is construed in accordance 
with its common and commercial meaning. Nippon Kogaku (USA) Ince. v. 
United States, 69 CCPA 89, 673 F.2d 380 (1982). Common and commercial 
meaning may be determined by consulting dictionaries, lexicons, scientific 
authorities and other reliable sources. C.J. Tower & Sons v. United States, 
69 CCPA 128, 673 F.2d 1268 (1982). The Oxford English dictionary 
(www.askoxford.com) defines a spoon as “an implement consisting of a 
small, shallow bowl on a long handle, used for eating, stirring, and serving.” 

“Spoons” is an eo nomine provision. An eo nomine provision is one that de- 
scribes merchandise by a specific name that is well known in the trade, and 
includes all forms of the article as if each were provided for by name in the 
tariff provisions. Explanatory Note 82.15 states that heading 8215, HTSUS, 
covers “spoons of all kinds.” The Court of International Trade has stated 
that “[b]readth undermines specificity. Where an eo nomine provision en- 
compasses more and more disparate items, almost without limit, it necessar- 
ily begins to lose its specificity.” Midwest of Canon Falls, Inc. v. United 
States, 20 C.I.T. 123, 130 (1996). In that case, the court was of the opinion 
that because the classification “dolls” covered many disparate items, the 
court could not “accept a blanket rule that every decorative article with 
some doll-like feature is simply a doll.” (quoting Russ Berrie & Co. v. United 
States, 76 Cust. Ct. 218, at 224-5, 417 F. Supp. 1035 at 1039). Id. So too, in 
the instant case, we are of the opinion that “spoons” covers many disparate 
items and that not every article with spoon-like features can be simply clas- 
sified as a spoon. 

Conversely, “kitchen or other household articles” is best described as a use 
provision because the defining feature of such articles is implied by their 
use. Additional U.S. Rule of Interpretation (a) states that, in the absence of 
special language or context which otherwise requires, a tariff classification 
controlled by use (other than by actual use) is to be determined is accor- 
dance with the use in the United States at, or immediately prior to, the date 
of importation, of goods of that class or kind to which the imported goods be- 
long, and the controlling use is the principal use. Explanatory Note 73.23 ex- 
plains that the articles of heading 7323, HTSUS, are used for kitchen, table 
and household purposes, and include “kitchen type capacity measures”. 
Based on the exemplars of EN 73.23, we are of the opinion that the principal 
use of the class of goods to which the measuring spoons belong (kitchen ar- 
ticles) is kitchen use, and in particular, capacity measurement. In addition, 
we note that this approach is consistent with CPB’s classification of measur- 
ing spoons of plastic. See NY L85919, dated August 3, 2005; NY D87578, 
dated March 2, 1999; NY 808944, dated May 4, 1995; and, NY 888561, 
dated August 17, 1993. 


HOLDING: 














By application of GRI 1 and Additional U.S. Rule of Interpretation (a), 
HTSUS, we find that measuring spoons are classified in heading 7323, 
HTSUS, as “Table, kitchen or other household articles and parts thereof, of 
iron or steel”, and are specifically provided for in subheading 7323.93.0060, 
HTSUS, which provides for: “Table, kitchen or other household articles and 

stainless steel: Cooking and 


kitchen ware: Other: Kitchen ware.” 
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The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 


NY J87521 and NY J87441, dated August 6, 2003, are hereby modified 
with respect to the classification of stainless steel measuring spoons. The 
classification of the remaining items described in NY J87521 and NY 
J87441, is unchanged. In accordance with 19 U.S.C. §1625(c), this ruling 
will become effective 60 days after its publication in the Customs Bulletin. 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


TD a 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968163 

May 19, 2006 

CLA-2 RR:CTF:TCM 968163 HkP 
CATEGORY: Classification 
TARIFF NO.: 7323.93.0060 


MR. EDWARD N. JORDAN 
EXPEDITORS INTERNATIONAL 
601 North Nash Street 

El Segundo, CA 90245 


RE: Classification of stainless steel measuring spoons; modification of NY 
E82964 


DEAR MR. JORDAN: 

This is in reference to New York Ruling Letter (“NY”) E82964, dated June 
11, 1999, in which the tariff classification of stainless steel measuring 
spoons was determined under the Harmonized Tariff Schedule of the United 
States (“HTSUS”). NY E82964 classified the spoons in heading 8215, 
HTSUS, which provides for: “Spoons, forks, ladles, skimmers, cake-servers, 
fish knives, butter-knives, sugar tongs and similar kitchen or tableware.” 
We have reconsidered NY E82964 and have determined that the tariff clas- 
sification of the measuring spoons, imported separately, is not correct. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. §1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation was published on 
April 12, 2006, in the Customs Bulletin, Volume 40, Number 16. No com- 
ments were received in response to this notice. 
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FACTS: 
NY E82964 stated: 


The merchandise is a 9-piece stainless steel mix and measure set (item 
number 0639). The set consists of a 2-quart mixing bowl, 4 measuring 
cups on a ring, and 4 measuring spoons on a ring. Your letter indicates 
that the total value of the four spoons is 50 cents. You asked for the clas- 
sification of this merchandise when imported as a retail packaged set, 
and also when the individual components are imported separately. 


ISSUE: 


Whether the stainless steel measuring spoons, when imported separately, 
are classified in heading 7323, HTSUS, which provides for: “Table, kitchen 
or other household articles and parts thereof, of iron or steel”, or in heading 
8215, HTSUS, which provides for: “Spoons, forks, ladles, skimmers, cake- 
servers, fish knives, butter-knives, sugar tongs and similar kitchen or table- 
ware. 


LAW AND ANALYSIS: 


Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs 2 through 6 


may then be applied in order. 
The HTSUS provisions under consideration are as follows: 


T7323 Table, kitchen or other household articles and parts thereof, 


Other: 
7323.93.00 Of stainless steel 
Cooking and kitchen ware: 
Other: 
7323.93.0060 Kitchen ware 


8215 Spoons, forks, ladles, skimmers, cake-servers, fish-knives, 
butter-knives, sugar tongs and similar kitchen or table- 
D> > 
ware; and base metal parts thereof: 


Other: 
8215.99 Other: 
Spoons and ladles: 
With stainless steel handles: 
8215.99.3000 Spoons valued under 25¢ each 


The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the official interpretation of the HTSUS. While not le- 
gally binding nor dispositive, the ENs provide a commentary on the scope of 
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each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

We first consider classification in heading 7323, HTSUS, which provides 
for: “Table, kitchen or other household articles and parts thereof, of iron or 
steel.” Iron or steel measuring spoons are kitchen or household articles and 
are therefore prima facie classifiable in heading 7323, HTSUS. Explanatory 
Note 73.23 provides, in pertinent part, that: 

This group comprises a wide range of iron or steel articles, not more 


specifically covered by other headings of the Nomenclature, used for 
table, kitchen or other household purposes; . . . 


The group includes: 


(1) Articles for kitchen use such as saucepans, steamers, pressure cook- 


kitchen type capacity measures|[.] 
(Original emphasis.) 
However, EN 73.23 indicates that this heading is a “basket” provision, in 
that, merchandise may only be classified in this heading if not more specifi- 
cally covered by any other tariff heading. 

Next, we consider classification in heading 8215, HTSUS, which provides 
for: “Spoons, forks, ladles, skimmers, cake-servers, fish knives, butter- 
knives, sugar tongs and similar kitchen or tableware.” Explanatory Note 
82.15 provides that: 


This heading includes: 


(1) Spoons of all kinds including salt or mustard spoons. 
(2) Table forks: carving forks, serving forks, cooks’ forks; cake forks; 
oyster forks; snail forks; toasting forks. 
Ladles and skimmers (for vegetables, frying, etc.) 
) Slices for serving fish, cake strawberries, asparagus. 
Non-cutting fish knives and butter knives. 
Sugar tongs of all kinds (cutting or not), cake tongs, hors-d’oeuvre 
tongs, asparagus tongs, small tongs, meat tongs and ice tongs. 
) Other tableware, such as poultry or meat grips, and lobster or unit 
grips. 

The term “spoon” is not defined in the HTSUS or the ENs. A tariff term 
that is not defined in the HTSUS or in the ENs is construed in accordance 
with its common and commercial meaning. Nippon Kogaku (USA) Inc. v. 
United States, 69 CCPA 89, 673 F.2d 380 (1982). Common and commercial 
meaning may be determined by consulting dictionaries, lexicons, scientific 
authorities and other reliable sources. C.J. Tower & Sons v. United States, 
69 CCPA 128, 673 F.2d 1268 (1982). The Oxford English Dictionary 
(www.askoxford.com) defines a spoon as “an implement consisting of a 
small, shallow bowl on a long handle, used for eating, stirring, and serving.” 

“Spoons” is an eo nomine provision. An eo nomine provision is one that de- 
scribes merchandise by a specific name that is well known in the trade, and 
includes all forms of the article as if each were provided for by name in the 
tariff provisions. Explanatory Note 82.15 states that heading 8215, HTSUS, 
covers “spoons of all kinds.” The Court of International Trade has stated 
that “[b]readth undermines specificity. Where an eo nomine provision en- 
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compasses more and more disparate items, almost without limit, it necessar- 
ily begins to lose its specificity.” Midwest of Canon Falls, Inc. v. United 
States, 20 C.I.T. 123, 130 (1996). In that case, the court was of the opinion 
that because the classification “dolls” covered many disparate items, the 
court could not “accept a blanket rule that every decorative article with 
some doll-like feature is simply a doll.” (quoting Russ Berrie & Co. v. United 
States, 76 Cust. Ct. 218, at 224-5, 417 F. Supp. 1035 at 1039). Id. So too, in 
the instant case, we are of the opinion that “spoons” covers many disparate 
items and that not every article with spoon-like features can be simply clas- 
sified as a spoon. 

Conversely, “kitchen or other household articles” is best described as a use 
provision because the defining feature of such articles is implied by their 
use. Additional U.S. Rule of Interpretation (a) states that, in the absence of 
special language or context which otherwise requires, a tariff classification 
controlled by use (other than by actual use) is to be determined is accor- 
dance with the use in the United States at, or immediately prior to, the date 
of importation, of goods of that class or kind to which the imported goods be- 
long, and the controlling use is the principal use. Explanatory Note 73.23 ex- 
plains that the articles of heading 7323, HTSUS, are used for kitchen, table 
and household purposes, and include “kitchen type capacity measures”. 
Based on the exemplars of EN 73.23, we are of the opinion that the principal 
use of the class of goods to which the measuring spoons belong (kitchen ar- 
ticles) is kitchen use, and in particular, capacity measurement. In addition, 
we note that this approach is consistent with CPB’s classification of measur- 
ing spoons of plastic. See NY L85919, dated August 3, 2005; NY D87578, 





dated March 2, 1999; NY 808944, dated May 4, 1995; and, NY 888561 dated 
August 17, 1993. 


HOLDING: 


By application of GRI 1 and Additional U.S. Rule of Interpretation (a), 
HTSUS, we find that measuring spoons are classified in heading 7323, 
HTSUS, as “Table, kitchen or other household articles and parts thereof, of 
iron or steel”, and are specifically provided for in subheading 7323.93.0060, 
HTSUS, which provides for: “Table, kitchen or other household articles and 


kitchen ware: Other: Kitchen ware.” 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 


NY E82964 is hereby modified with respect to the classification of stain- 
less steel measuring spoons, imported separately. The classification of the 
remaining items described in NY E82964 is unchanged. In accordance with 
19 U.S.C. §1625(c), this ruling will become effective 60 days after its publica- 
tion in the Customs Bulletin. 

Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO THE RATE OF 
DUTY AND COUNTRY OF ORIGIN MARKING OF A SUGAR 
AND GELATIN BLEND 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed modification of a ruling letter and re- 
vocation of treatment relating to tariff classification, rate of duty 
and country of origin marking of a sugar and gelatin blend. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that the Bureau of Customs and Border Protection 
(“CBP”) intends to modify a ruling letter pertaining to the tariff clas- 
sification under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), rate of duty, and country of origin, of a 
sugar and gelatin blend and to revoke any treatment previously ac- 
corded by CBP to substantially identical transactions. Comments 
are invited on the correctness of the proposed action. 


DATE: Comments must be received on or before July 7, 2006. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs and Border Protection, Office of Regula- 
tions and Rulings, Attention: Regulations Branch, 1300 Pennsylva- 
nia Avenue, N.W., Washington, D.C. 20229. Submitted comments 
may be inspected at U.S. Customs and Border Protection, 799 9th 
Street, NW, Washington, D.C., during regular business hours. Ar- 
rangements to inspect submitted comments should be made in ad- 
vance by calling Mr. Joseph Clark at (202) 572-8768. 

FOR FURTHER INFORMATION CONTACT: Keith Rudich, Tar- 
iff Classification and Marking Branch, Commercial and Trade Facili- 
tation Division, Office of Regulations and Rulings, at (202) 572- 
8782. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
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amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with CBP laws and regulations, the trade commu- 
nity needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the CBP and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended, (19 U.S.C. §1484) the importer of 
record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to modify a ruling letter pertain- 
ing to the tariff classification, rate of duty and country of origin 
marking of a sugar and gelatin blend. Although in this notice CBP is 
specifically referring to one ruling, NY K80306, this notice covers 
any rulings on this merchandise which may exist but have not been 
specifically identified. CBP has undertaken reasonable efforts to 
search existing data bases for rulings in addition to the one identi- 
fied. No further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should advise CBP during this notice 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. Any person involved in substan- 
tially identical transactions should advise CBP during this notice 
period. An importer’s failure to advise CBP of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to the effective 
date of the final notice of this proposed action. 

In NY K80306, dated November 5, 2003, set forth as “Attachment 
A” to this document, CBP found that a sugar and gelatin blend was 
classified in subheading 2106.90.5870, HTSUSA, as “[flood prepara- 
tions not elsewhere specified or included: [o]ther: [o]ther: [o]f gelatin: 
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[o]Jther: [c]lontaining sugar derived from sugar cane or sugar beets.” 
NY K80306 found that the sugar and gelatin blend qualified under 
the North American Free Trade Agreement (“NAFTA”) for a column 
one, special rate of duty. NY K80306 also determined that, pursuant 
to the NAFTA Marking Rules, the sugar and gelatin blend was a 
product of the United States and exempt from country of origin 
marking. 

CBP has reviewed the matter and determined that although the 
classification and country of origin determinations were correct, the 
sugar and gelatin blend does not qualify for duty free treatment pur- 
suant to NAFTA. Pursuant to a “substantial transformation” analy- 
sis, the country of origin under Part 134 of the CBP Regulations (19 
CFR Part 134) is the United States and the sugar and gelatin blend 
is exempt from country of origin marking. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to modify NY 
K80306, and any other ruling not specifically identified, to reflect 
the proper classification analysis and country of origin marking of 
the merchandise pursuant to the analysis set forth in proposed 
Headquarters Ruling Letter (HQ) 967896, as set forth in “Attach- 
ment B” to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP intends to revoke any treatment previously accorded 
by CBP to substantially identical transactions. Before taking this ac- 
tion, consideration will be given to any written comments timely re- 
ceived. 


Dated: May 23, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


NY K80306 

November 5, 2003 
CLA-2-21:RR:NC:2:228 K80306 
CATEGORY: Classification 
TARIFF NO.: 2106.90.5870 


Ms. SHIRLEY COFFIELD 
COFFIELDLAW 

666 Eleventh Avenue NW. 
Washington, DC 20001 


RE: The tariff classification and status under the North American Free 
Trade Agreement (NAFTA), and country of origin marking of a sugar 
and gelatin blend from a Foreign Trade Zone; Article 509 


DEAR Ms. COFFIELD: 

In your letter dated October 15, 2003, on behalf of Streamline Foods, Inc., 
6018 West Maple Road, West Bloomfield, MI, you requested a ruling on the 
status of a sugar and gelatin blend produced in a Foreign Trade Zone (FTZ) 
in Toledo, OH, under the NAFTA. 

Samples, submitted with your letter, were examined and disposed of. The 
merchandise is described as a blend of 94 percent sugar and 6 percent gela- 
tin. Examination of the sample found the product to be of a fine granulation, 
with the sugar and gelatin particles virtually indistinguishable. The sugar 
will be a product of Brazil, Australia, or another non-NAFTA country, and 
the gelatin may be a product of the United States or Brazil. The sugar and 
gelatin blend imported from the FTZ will be used by food processors, who 
will add flavorings, colors, preservatives, salt, and sodium citrate to make a 
retail-packaged gelatin dessert mix. 

The applicable tariff provision for the sugar and gelatin blend will be 
2106.90.5870, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for food preparations not elsewhere specified or 
included ... other... of gelatin... other... containing sugar derived from 
sugar cane or sugar beets. The general rate of duty will be 4.8 percent ad 
valorem. 

Each of the non-originating materials used to make the sugar and gelatin 
blend has satisfied the changes in tariff classification required under 
HTSUSA General Note 12(t)/21.14. The sugar and gelatin blend will be en- 
titled to a free rate of duty under the NAFTA upon compliance with all ap- 
plicable laws, regulations, and agreements. 

The marking statute, section 304, Tariff Act of 1930, as amended (19 
U.S.C. 1304), provides that, unless excepted, every article of foreign origin 
(or its container) imported into the U.S. shall be marked in a conspicuous 
place as legibly, indelibly and permanently as the nature of the article (or its 
container) will permit, in such a manner as to indicate to the ultimate pur- 
chaser in the U.S. the English name of the country of origin of the article. 
Part 134, Customs Regulations (19 CFR Part 134) implements the country 
of origin marking requirements and exceptions of 19 U.S.C. 1304. 
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The country of origin marking requirements for a “good of a NAFTA coun- 
try” are also determined in accordance with Annex 311 of the North Ameri- 
can Free Trade Agreement (“NAFTA”), as implemented by section 207 of the 
North American Free Trade Agreement Implementation Act (Pub. L. 103- 
182, 107 Stat 2057) (December 8, 1993) and the appropriate Customs Regu- 
lations. The Marking Rules used for determining whether a good is a good of 
a NAFTA country are contained in Part 102, Customs Regulations. The 
marking requirements of these goods are set forth in Part 134, Customs 
Regulations. 

Section 134.1(b) of the regulations, defines “country of origin” as the coun- 
try of manufacture, production, or growth of any article of foreign origin en- 
tering the U.S. Further work or material added to an article in another 
country must effect a substantial transformation in order to render such 
other country the “country of origin” within this part; however, for a good of 
a NAFTA country, the NAFTA Marking Rules will determine the country of 
origin. (Emphasis added). 

Section 134.1) of the regulations, provides that the “NAFTA Marking 
Rules” are the rules promulgated for purposes of determining whether a 
good is a good of a NAFTA country. Section 134.1(g) of the regulations, de- 
fines a “good of a NAFTA country” as an article for which the country of ori- 
gin is Canada, Mexico or the United States as determined under the NAFTA 
Marking Rules. Section 134.45(a)(2) of the regulations, provides that a “good 
of a NAFTA country” may be marked with the name of the country of origin 
in English, French or Spanish. 

Part 102 of the regulations, sets forth the “NAFTA Marking Rules” for 
purposes of determining whether a good is a good of a NAFTA country for 
marking purposes. Section 102.11 of the regulations, sets forth the required 
hierarchy for determining country of origin for marking purposes. 

Applying the NAFTA Marking Rules set forth in Part 102 of the regula- 
tions to the facts of this case, we find that the imported sugar and gelatin 
blend is a good of the United States for marking purposes. Products of the 
United States are not subject to the country of origin marking requirements 
of 19 U.S.C. 1304. 

This ruling is being issued under the provisions of Part 181 of the Cus- 
toms Regulations (19 C.F.R. 181). 

This ruling letter is binding only as to the party to whom it is issued and 
may be relied on only by that party. 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Stanley Hopard at 646-733-3029. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967896 

CLA-2 RR:CTF:TCM 967896 KBR 
CATEGORY: Classification 
TARIFF NO.: 2106.90.5870 


Ms. SHIRLEY COFFIELD 
COFFIELDLAW 

666 Eleventh Street, NW 
Suite 315 

Washington, D.C. 20001 


RE: Modification of NY K80306; Sugar and Gelatin Blend 


DEAR MS. COFFIELD: 

This is in reference to New York Ruling Letter (NY) K80306, issued to you, 
on behalf of your client Streamline Foods, Inc., by Customs and Border Pro- 
tection (“CBP”), on November 5, 2003. That ruling concerned the classifica- 
tion and duty rate under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) and country of origin of sugar and gelatin 
blended in a Foreign Trade Zone (“FTZ”). In NY K80306, we determined that 
the sugar and gelatin blended in a FTZ was subject to the North American 
Free Trade Agreement (“NAFTA”) and, therefore, was entitled to a free rate 
of duty. Further, NY K80306 determined that pursuant to the NAFTA coun- 
try of origin marking rules, the country of origin of the sugar and gelatin 
blend was the United States. Therefore, the sugar and gelatin blend was ex- 


empt from country of origin marking. We have reviewed NY K80306 and de- 
termined that the sugar and gelatin blend is not subject to treatment pursu- 
ant to NAFTA. 


FACTS: 


NY K80306, concerned a sugar and gelatin blend. The goods were de- 
scribed as a blend of 94% sugar and 6% gelatin. The sample of the product 
was of a fine granulation with the sugar and gelatin particles virtually in- 
distinguishable. NY K80306 stated that the sugar used to create the blend 
would be imported from Brazil, Australia or another non-NAFTA country. 
You now report that sugar is no longer being imported from Australia, but is 
being imported directly from Costa Rica, Guatemala or other countries eli- 
gible for treatment under the Generalized System of Preferences (“GSP”) or 
the Caribbean Basin Economic Recovery Act (“CBERA”). In NY K80306, you 
indicated that the gelatin used to make the blend may be a product of the 
United States or Brazil. 

The sugar and gelatin are imported directly into a FTZ in Toledo, Ohio, 
where they are blended. After leaving the FTZ, the sugar and gelatin blend 
is used by food processors, who will add flavoring, coloring, preservatives, 
salt, and sodium citrate to make a gelatin dessert mix for retail sale. The 
sugar and gelatin blend was classified in subheading 2106.90.5870, 
HTSUSA, which provides for “[flood preparations not elsewhere specified or 
included: [o]ther: [o]ther: [o]f gelatin: [o]ther: [clontaining sugar derived 
from sugar cane or sugar beets.” The tariff classification of the sugar and 
gelatin blend was correct in NY K80306. 
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However, NY K80306 also determined that the non-originating materials 
used to make the sugar and gelatin blend were subject to NAFTA and under- 
went a change in tariff classification provided under HTSUSA General Note 
12(t)/21.14, and were entitled to a free rate of duty. NY K80306 used Part 
102, CBP Regulations, (19 CFR Part 102) to apply the NAFTA marking 
rules to determine that the sugar and gelatin blend was not subject to coun- 
try of origin marking requirements. We have reviewed that ruling and deter- 
mined that although the classification was correct, the sugar and gelatin 
blend does. not qualify for treatment under NAFTA. This ruling sets forth 
the correct classification and country of origin marking analysis for the 
sugar and gelatin blend. 


ISSUES: 


What is the correct analysis for determining the classification and country 
of origin of the sugar and gelatin blend upon leaving a Foreign Trade Zone? 


LAW AND ANALYSIS: 


The country of origin marking requirements for a “good of a NAFTA coun- 
try” are determined in accordance with Annex 311 of the NAFTA, as imple- 
mented by section 207 of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat 2057) (December 8, 1993) and the 
appropriate CBP Regulations. The Marking Rules used for determining 
whether a good is a good of a NAFTA country are contained in Part 102, 
CBP Regulations. The marking requirements of these goods are set forth in 
Part 134, CBP Regulations. 

NY K80306 involved sugar which could be a product of Brazil, Australia, 
or another non-NAFTA country and gelatin which could be a product of the 
United States or Brazil. Your client is no longer importing sugar from Aus- 
tralia, only from Costa Rica, Guatemala or other GSP or CBERA eligible 
countries. The products are processed in a FTZ in Toledo, Ohio. In NY 
K80306, CBP used the NAFTA provisions to determine the country of origin 
and duty rate of the sugar and gelatin blend. However, since none of the 
sugar or gelatin is from Canada or Mexico, and the processing is performed 
in a FTZ in the United States, NAFTA is not applicable. Therefore, NY 
K80306 incorrectly applied a NAFTA analysis and must be modified. 

Section 304 of the Tariff Act of 1930 (19 U.S.C. § 1304), provides that, un- 
less excepted, every article of foreign origin imported into the United States 
shall be marked in a conspicuous place as legibly, indelibly, and permanently 
as the nature of the article (or its container) will permit, in such a manner 
as to indicate to the ultimate purchaser in the United States the English 
name of the country of origin of the article. Congressional intent in enacting 
19 U.S.C. §1304 was that the ultimate purchaser should be able to know by 
an inspection of the marking on the imported goods, the country of which 
the goods is the product. “The evident purpose is to mark the goods so that 
at the time of purchase the ultimate purchaser may, by knowing where the 
goods were produced, be able to buy or refuse to buy them, if such marking 
should influence his will.” United States v. Friedlander & Co., 27 C.C.P.A. 
297 at 302 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the coun- 
try of origin marking requirements and the exceptions of 19 U.S.C. §1304. 
Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), defines “country of 
origin” as the country of manufacture, production or growth of any article of 
foreign origin entering the United States. Further work or material added to 
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an article in another country must effect a substantial transformation in or- 
der to render such other country the “country of origin” within the meaning 
of the marking laws and regulations. The case of United States v. Gibson- 
Thomsen Co., Inc., 27 C.C.P.A. 267 (C.A.D. 98)(1940), provides that an ar- 
ticle used in manufacture which results in an article having a name, charac- 
ter, or use differing from that of the constituent article will be considered 
substantially transformed and, as a result, the manufacturer or processor 
will be considered the ultimate purchaser of the constituent materials. In 
such circumstances, the imported article is excepted from marking and only 
the outermost container is required to be marked. See, 19 CFR 134.35(a). 

In the instant situation, the foreign sugar is admitted into a FTZ where it 
is blended with either domestic or foreign gelatin. The ratio of the blend is 
94 percent sugar and 6 percent gelatin and once blended, the sugar and 
gelatin particles are virtually indistinguishable. The Court of International 
Trade recently decided that the blending of sugar and gelatin together 
changed the character of the initial ingredients. See Arbor Foods, Inc. v. 
United States, slip op. 06-74 (CIT May 17, 2006). Although this decision 
only determined the classification of the 98% sugar and 2% gelatin blend, 
not the country of origin, it clearly stated that characteristics of the blend 
were different than that of the component parts. The court stated “that the 
characteristics of this blend impart it with a different functionality from 
that of pure sugar.” Jd, slip op. at 8. Therefore, the court determined that the 
blend was a different product, a food preparation. See also, HQ 559259 (De- 
cember 6, 1995), HQ 735559 (September 1, 1994), NY C81089 (December 2, 
1997) determining under a NAFTA tariff shift analysis that blending sugar 
and gelatin is sufficient to meet the necessary tariff shift to change the coun- 
try of origin. 

Since blending the sugar and the gelatin creates a new product, a food 
preparation, this satisfies the substantial transformation requirement of 19 
CFR 134.35(a) of having a new “name, character or use”. Thus, since there is 
a substantial transformation of the component ingredients, the country of 
origin of the sugar and gelatin blend is the country where the blending pro- 
cess occurred. CBP previously issued you two rulings determining under the 
traditional substantial transformation analysis that the sugar and gelatin 
blend underwent a change in name, character or use and, therefore, was 
substantially transformed and the country of origin of the blend was the 
country where the blending process occurred. This was true even though the 
processing occurred in a FTZ. See NY L82489 (February 23, 2005) and NY 
L83843 (April 29, 2005). These rulings correctly used a “substantial trans- 
formation” analysis to determine that the classification of the sugar and 
gelatin blend was under subheading 2106.90.5870, HTSUSA, and the coun- 
try of origin for marking purposes was the United States. Therefore, since in 
the instant case the sugar and gelatin are blended in the FTZ located in the 
United States, we find the instant sugar and gelatin are substantially trans- 
formed in the FTZ and the country of origin of the sugar and gelatin blend is 
the United States. 

The court in Arbor Foods also addressed the issue of classification at the 
subheading level of heading 2106, HTSUSA. The court considered the per- 
centage of gelatin in the blend and held that the need to add additional gela- 
tin or other thickeners/stabilizers to make the final product determined that 
the essential character of the blend was as a sweetener. The court stated 
that “the need to add further gelatin to the majority of products demon- 
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strates that the primary purpose of the blend is its sweetening function... . 
Furthermore, the undisputed facts also show that gelatin is not the ingredi- 
ent of chief value and does not comprise the majority of the ingredients in 
the blend. ... Accordingly, because the gelatin is not the essential ingredi- 
ent, the ingredient of chief value, or the preponderant ingredient, the sub- 
ject blend is not classifiable as a food preparation of gelatin.” Arbor Foods, 
slip op. at 14. 

In the instant case, Streamline’s gelatin is at a higher concentration, 6% 
compared to 2%, and there is no need to add additional gelatin to make the 
end product. Therefore, we find that in the instant case, pursuant to the 
analysis of Arbor Foods, the gelatin is the essential ingredient and the sugar 
and gelatin blend in classifiable in subheading 2106.90.5870, HTSUSA, as a 
food preparation of gelatin. 

The statute governing the creation and operation of FTZ’s is the Foreign 
Trade Zones Act of 1934, as amended (48 Stat. 998; 19 U.S.C. 81a through 
81u). Under 19 U.S.C. 81c(a), foreign and domestic merchandise of every de- 
scription (except prohibited merchandise) may be brought into a FTZ with- 
out being subject to the United States customs laws and may there be, 
among other things, stored, mixed with foreign or domestic merchandise, or 
otherwise manipulated and be exported, destroyed, or sent into the United 
States customs territory. When foreign merchandise is so sent from a FTZ 
into United States customs territory, it is subject to the United States laws 
and regulations affecting imported merchandise. Articles of the United 
States and articles previously imported on which duty and/or tax has been 
paid, or which have been admitted free of duty and tax, may be taken into a 
FTZ from the United States customs territory, placed under the supervision 
of the appropriate CBP officer, and, whether or not they have been combined 
with or made part of other articles while in the FTZ, be brought back thereto 
free of quotas, duty, or tax. If the identity of such articles (i.e., the “domestic 
status” articles described in the preceding sentence) has been lost, articles 
not entitled to free entry by reason of noncompliance with the requirements 
under the authority of this provision are treated as foreign merchandise if 
they reenter the customs territory. The CBP Regulations issued under the 
authority of this statute are found in 19 CFR Part 146. 

Section 146.65(a)(2) of the CBP Regulations covering nonprivileged for- 
eign merchandise states: 


Nonprivileged foreign merchandise provided for in this section will be 
subject to tariff classification in accordance with its character, condition 
and quantity as constructively transferred to Customs territory at the 
time the entry or entry summary is filed with Customs. 


This allows an enterprise operating within the FTZ to take advantage of 
favorable differentials in the tariff schedules between the rates of duty for 
foreign materials used in the manufacturing process in the FTZ and the 
duty rates for the finished articles. See HQ 556976 (June 9, 1994) (citing 
Armco Steel Corp. v. Stans, 431 F.2d 779 (2nd Cir. 1970)). CBP has held that 
when a nonprivileged good is substantially transformed in an FTZ, it be- 
comes a product of the United States. See HQ 735399 (December 22, 1993) 
and C.S.D. 81-44 (August 4, 1980). Further, that product upon withdrawal 
from the FTZ for consumption in the United States is subject to the rate of 
duty of the finished product. See HQ 560102 (June 17, 1997), and HQ 
967222 (September 3, 2004). 
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In the instant case, as discussed above, the sugar and gelatin are substan- 
tially transformed by the processing in the FTZ. Therefore, the country of 
origin of the sugar/gelatin blend is the United States. Upon withdrawal from 
the FTZ, the sugar/gelatin blend is subject to the duty and quota provisions 
applicable to a sugar/gelatin blend which is a product of the United States. 
Therefore, the sugar and gelatin blend is classified in subheading 
2106.90.5870, as “[flood preparations not elsewhere specified or included: 
lo]ther: [olther: [o]f gelatin: [o]ther: [clontaining sugar derived from sugar 
cane or sugar beets.” The sugar and gelatin blend will be a good of the 
United States for duty, quota and country of origin marking purposes. As 
such the sugar/gelatin blend is exempt from country of origin marking. 


HOLDING: 


In accordance with the above discussion, the sugar and gelatin entered 
into a FTZ in nonprivileged status and then blended, upon withdrawal from 
the FTZ is classified under subheading 2106.90.5870, as “[flood preparations 
not elsewhere specified or included: [o]ther: [o]ther: [olf gelatin: [o]ther: 
[clontaining sugar derived from sugar cane or sugar beets.” The sugar and 
gelatin blend will be a good of the United States and is exempt from country 
of origin marking. The 2006 column one general rate of duty is 4.8% ad 
valorum. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUSA and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov/tata/hts. 


EFFECT ON OTHER RULINGS: 
NY K80306, dated November 5, 2003, is modified. 
MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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Slip Op. 06-75 


EURODIF S.A., COMPAGNIE GENERALE DES MATIERES NUCLEAIRES 
AND COGEMA, INC., ET. AL., Plaintiffs, v. UNITED STATES, Defen- 
dant. 


Before: Pogue, Wallach, and Eaton, Judges 
Consol. Court No. 02—00219 


[Plaintiffs’ motion for remand granted; Defendant-Intervenor’s motion denied.] 


Decided: May 18, 2006 


Per Curiam: This matter arises after remand pursuant to 
Eurodif S.A. v. United States, 411 F.3d 1355 (Fed. Cir. 2005) 
(“Eurodif I”) and Eurodif S.A. v. United States, 423 F.3d 1275 (Fed. 
Cir. 2005) (“Eurodif IT’). In accordance with these decisions, we or- 
dered “that Commerce upon remand shall revise such final determi- 
nation and order in accordance with the decisions in Eurodif I and 
IIT. Commerce shall specifically explain how its final determination 
and order on remand has eliminated all SWU transactions as re- 
quired by Eurodif I and II.” Eurodif S.A. v. United States, 414 F. 
Supp. 2d 1263, 1263, 30 CIT 7 (2006) (emphasis added) 
(“Eurodif IIT’). 

In totality, Commerce in its Final Results of Redetermination Pur- 
suant to Court Remand, recalculated the duty margin by excluding 
all low enriched uranium (“LEU”) covered by separative work unit 
(“SWU”) contracts from its margin calculation. See Low Enriched 
Uranium from France: Final Results of Redetermination Pursuant 
to Court Remand, Consol. Ct. No. 02—00219, Slip Op. 06—02 (Janu- 
ary 5, 2006 CIT) at 3 (“Remand Redetermination”). Despite the con- 
trary holdings of Eurodif I and IJ and the specific instructions of this 
court, however, Commerce concluded that it will not modify the 
scope of the antidumping duty order to exclude LEU covered by 
SWU contracts. Id. at 4-5. 

Responding to Commerce’s conclusion, Eurodif S.A., Cogema, and 
Cogema, Inc. (collectively “Eurodif”) claim that Commerce erred in 
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its Remand Redetermination. Eurodif claims that any LEU covered 
by SWU contracts should be excluded from the scope of the anti- 
dumping duty order. As such, Eurodif asks the court to direct Com- 
merce to amend to: 


(1) Liquidate all entries without antidumping duties on LEU 
imported to fulfill SWU contracts (and therefore refund 
cash deposits already tendered on such entries); 


(2) exclude LEU imported to fulfill SWU contracts from the 
scope of the order; 

(3) cease the suspension of liquidation and any deposit require- 
ment on such entries. 


Eurodif’s Comments re: Commerce’s Final Results of Redetermina- 
tion Pursuant to Ct. Remand at 13. 

Alternatively, Defendent-Intervenors, USEC Inc. and United 
States Enrichment Corporation (collectively “USEC”), argue that 
Commerce excluded too many goods from the margin calculation 
through its failure to investigate the facts behind the SWU con- 
tracts. See Resp. USEC Inc. & U.S. Enrichment Corp. Final Results 
of Redetermination Pursuant to Ct. Remand at 3-8 (“USEC’s 
Resp.”). Specifically, USEC argues that although the SWU contracts 
may facially suggest that they cover the provision of services, in fact, 
in some instances, the title over the uranium used in the process 
transfers during the transaction, making that transaction a sale of 
goods. By failing to undertake this investigation, USEC avers, Com- 
merce impermissibly excluded non-service oriented transactions. Jd. 
at 4-6. Additionally, USEC argues that Commerce failed to consider 
whether Cogema and suppliers of uranium ores were affiliated and, 
thereby, improperly excluded certain LEU covered by SWU contracts 
from the dumping margin. /d. at 6-8. 

We will address each issue.' 


(1) Failure to re-open the record to investigate the facts be- 
hind SWU transactions: 


USEC claims that although the contracts in question might be 
read as service contracts, in some instances, the transactions may 
really entail the sale of goods under the test enunciated in Eurodif I 
and IJ. See id. at 4-6. USEC argues that some transactions involve 
the enricher’s client providing certain feed uranium and receiving 
from the enricher LEU not made from the uranium the client sup- 


1USEC raised methodological issues in its Compliant for which this court reserved judg- 
ment. In its papers filed in conjunction with Commerce’s Remand Redetermination, USEC 
has advised the court that it waives these arguments. USEC Resp. at 8. Similarly, Eurodif 
amended its complaint to withdraw any issues for which this court has reserved judgment. 
Eurodif’s Amendment of Compl. by Consent, April 27, 2007. 
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plied. Jd.2 Under such an arrangement, USEC asserts, title over the 
feed uranium supplied by the client must transfer to the enrichers, 
and title over the enricher’s uranium (which the client receives back) 
must revert to the client. Therefore, USEC claims, such arrange- 
ments would constitute a sale of goods under the Federal Circuit’s 
Eurodif I and I. 

In its Remand Redetermination, Commerce found that our re- 
mand instructions did “not allow for a transaction-by-transaction 
analysis of each SWU contract or of the broader context of each sale 
made under these contracts.” Remand Redetermination at 3. Rather, 
Commerce concluded that our order required the exclusion of all 
LEU covered by SWU contracts regardless of any other factors par- 
ties raised regarding the enriching transactions covered by SWU 
contracts. Therefore, Commerce declined to reopen the record in or- 
der to investigate USEC’s allegations. /d. 

We agree with Commerce. The Federal Circuit held in Eurodif II 
that the “inescapable conclusion flowing from [the circumstances 
present] is that the enrichers do not ‘sell’ LEU to utilities pursuant 
to the SWU contracts at issue here.” Eurodif IJ, 423 F.3d at 1278. In 
so holding, Eurodif II reaffirmed Eurodif Ps holding that under “the 
contracts in this case, it is clear that ownership of either the 
unenriched uranium or the LEU is not meant to be vested in the en- 
richer during the relevant time periods that the uranium is being 
enriched.” Jd. (quoting Eurodif I, 411 F.3d at 1362). Both Eurodif I 
and JJ found that this conclusion was not altered by factual circum- 
stances operating behind the individual contracts at issue here. Sig- 
nificantly, in specifically rejecting the argument USEC raises here, 
Eurodif IT held that “[w]hile it is correct that a utility may not re- 
ceive the LEU that was enriched from the exact unenriched uranium 
that it delivered to the enricher, it is nevertheless true that up until 
the sampling and weighing of the LEU before delivery, the utility re- 
tains title to the quantity of unenriched uranium that is supplie[d] 
to the enricher.” Jd. (quoting Eurodif I, 411 F.3d at 1362). 

Accordingly, the Federal Circuit has already considered this issue 
and held that the facts/arguments USEC raises in this respect are of 


“For example, under USEC’s theory, if a person took his or her Hummer® to the carwash 
and received a different (albeit clean) Hummer® back such a transaction would involve the 
sale of goods, i.e., a new Hummer®. The Hummer® the client initially provides would 
merely constitute part of the consideration for the new Hummer®. To address such factual 
circumstances, USEC proposes a test for differentiating those transactions involving the 
provision of services from those providing the sale of goods. It appears that under this test, 
presumptively SWU contracts will be treated as contracts for the provision of services. This 
presumption however, could be overcome in instances where (1) “contracts which provide for 
utilities to deliver natural uranium in less time than necessary to cover the average produc- 
tion and delivery time for LEU imply transactions in which the enricher owns the LEU dur- 
ing the enrichment process” or (2) “the short natural uranium delivery lead time in such 
contract implies that the enricher effectively conveyed ownership of natural uranium used 
in the enrichment to the utility when production began.” USEC Comments at 4. 
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no moment. Thus, Commerce’s Remand Redetermination on this is- 
sue is sustained. 


(2) Affiliated Party Feed Purchase Claim 


Next, USEC contends that “Commerce’s approach failed to exam- 
ine whether a given SWU transaction in which the natural uranium 
was supplied by Cogema — a respondent in this case — or an affili- 
ate thereof should be treated as a sale of merchandise.” USEC’s 
Resp. at 6. Commerce did not squarely address this issue apparently 
finding that the remand instructions did not direct it reopen the 
record on this question. 

Commerce is correct. Nothing in this court’s remand order per- 
tained to this question. In our original decision USEC Inc. v. United 
States, 27 CIT___ ,__ , 259 F. Supp. 2d 1310, 1316 n.4 (2003), we 
specifically noted that the record did not indicate that such an affili- 
ation was relevant to Commerce’s decision. Commerce chose not to 
pursue this analysis. See Final Remand Determination for USEC 
Inc. And United States Enrichment Corporation v. United States, 
Court Nos. 02—00112, 02—00113, 02—00114, and Consol. Court Nos. 
02—00219, 02-0000221, 02-00227, 02—00229, and 02—00233 Slip. Op. 
03-34, (March 25, 2003) at 60. As such, Commerce’s Remand Deter- 
mination now before the court is sustained on this issue. 


(3) Scope of the Order 


Last, Eurodif argues that we should remand with instructions for 
Commerce to modify the scope of the antidumping order to exclude 
LEU covered by SWU contracts. Commerce and USEC concede, as 
they must, that when the court finds that the scope of an order im- 
properly extends to certain goods, Commerce must ordinarily revise 
the antidumping duty order to exclude such goods. Nevertheless, 
both argue that the order’s scope is proper here. Directing the court 
to 19 U.S.C. § 1677(25), Commerce argues that “ ‘subject merchan- 
dise’ means the class or kind of merchandise that is within the scope 
of an investigation, a review, a suspension agreement, [or] an order 
under this subtitle. . . .” Because all LEU imported is of the “class or 
kind of merchandise . . . within the scope of an . . . order,” Commerce 
claims, all LEU must fall within the order. Commerce admits that 
certain LEU may be excluded from antidumping duties by virtue of 
the Federal Circuit’s holdings in Eurodif I and IT. Nonetheless, Com- 
merce claims that those goods are only excludable on the basis of the 
non-physical features, i.e., that they are covered under SWU con- 
tracts. See, e.g., Def.’s Resp. Parties Remand Cmts. 6-7; cf. Remand 
Redetermination at 5.° Non-physical features, Commerce contends, 


3Commerce’s Remand Redetermination offered minimal justification for declining to 
modify the scope of its antidumping order. In its entirety, Commerce wrote: 
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are not a basis for distinguishing goods from the “class or kind of 
merchandise” subject to the antidumping duty order. Consequently, 
Commerce concludes that the adjustments Eurodif I and II require 
may only be made in an administrative review rather than through 
modifying the antidumping duty order. 

The first flaw with Commerce’s argument is that it is circular — 
LEU produced under SWU contracts are only of the “class or kind of 
merchandise” covered by the order if Commerce does not modify the 
order’s definition of the “class of kind of merchandise” to exclude 
such merchandise in compliance with Eurodif I and II. Put differ- 
ently, if the Federal Circuit’s decisions direct Commerce to modify 
the order to exclude LEU covered by SWU contracts, then such im- 
ports would not be of the “class or kind of merchandise . . . within 
the scope of... an order.” Because the holdings of Eurodif I and II 
obligate Commerce to “eliminate[] all SWU transactions” from its 
antidumping duty order, Eurodif III, 414 F. Supp. 2d at 1263, 30 CIT 
at ___ , such merchandise may not be ofthe “class or kind of mer- 
chandise” covered by the antidumping duty order. Therefore, pursu- 
ant to these opinions, the scope of the order must be redrawn to ex- 
clude LEU covered by SWU contracts from the ambit of the “class or 
kind of merchandise” covered by the order. See 19 U.S.C. 
§ 1673e(a)(2) (the antidumping duty order is to include a description 
of the subject merchandise). When such a modification is made, LEU 
covered by SWU contracts will therefore no longer be within the 
“class or kind” of merchandise covered by the antidumping duty or- 
der. 

Nor do the terms “class or kind of merchandise” require that dif- 
ferentiations between scope and non-scope merchandise be based 
only on physical characteristics. To the contrary, in determining 
whether a given product is within the “class or kind” of merchandise 
under order, Commerce must take into account “[t]he description of 
the merchandise contained in. ..the determination[] of the Secre- 


We agree with USEC that the scope of the order should not be revised in order to address 
the Eurodif I and Eurodif II decisions by the Federal Circuit. The term subject merchan- 
dise is defined as a class or kind of merchandise that is within the scope of an investiga- 
tion, a review, a suspension agreement, and order or a finding. See Section 771(25) of the 
Tariff Act of 1930, as amended. LEU imported into the United States for consumption 
that meets the description of the merchandise established in the AD order on LEU con- 
tinues to be subject merchandise. However, pursuant to the Eurodif I and Eurodif II de- 
cisions, Commerce will not assess AD duties on imports of LEU sold under SWU transac- 
tions. Whether a sale is excludable on the ground that it constitutes a SWU sale is a 
question that must be determined in the context of an administrative review by the ad- 
ministering authority analyzing the terms and conditions of the contract, and the par- 
ties’ performance of such contracts. If the contract in question is determination to be a 
SWU transaction, consistent with Eurodif I and Eurodif IJ, Commerce will not include 
the SWU price in its dumping margin calculation. Based upon the above, Commerce has 
not revised the scope of the AD order on LEU. 


Remand Redetermination at 4—5. 
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tary...,” 19 C.F.R. § 351.225(k)(1); there is no basis for saying that 
the “description” must embody only the physical attributes of a prod- 
uct. This conclusion is rendered unavoidable when considered in re- 
lation to the other factors of which Commerce may take into account 
(besides a product’s physical characteristics) when considering the 
scope or an antidumping duty order, namely: (1) the expectations of 
the ultimate purchaser; (2) the ultimate use of the product; (3) the 
channels of trade in which the product is sold; and (4) the manner in 
which the product is advertised and displayed. 19 C.FR. 
§ 351.225(k)(2); see also Diversified Prods. Corp. v. United States, 6 
CIT 155, 572 F. Supp. 883 (1983). Consequently, there is a strong ba- 
sis for an antidumping duty order’s differentiation between products 
based on “non-physical” attributes. 

Relatedly, Commerce’s assertion that whether a product falls 
within the scope of an order is something “that must be determined 
in the context of an administrative review by the administering au- 
thority analyzing the terms and conditions of the contract, and the 
parties’ performance of such contracts,” Remand Redetermination at 
5, is unavailing. Commerce is correct in that it “is responsible for in- 
terpreting the antidumping duty order and determining whether 
certain products fall within the scope of the order as interpreted.” 
Ericsson GE Mobile Commnce’ns, Inc. v. United States, 60 F.3d 778, 
783 (Fed. Cir. 1995). But this does not mean that the administrative 
review is the proper forum to address whether merchandise is 
within the scope of an order. Rather, when a question regarding the 
scope of an antidumping duty order arises as it pertains to a specific 
import, Commerce may, for example, “initiate an inquiry” as to 
whether a given product falls within the scope of an order, 19 C.F.R. 
§ 351.225(b); additionally, “any interested party may apply [to Com- 
merce] for a ruling as to whether a particular product is within the 
scope of an order or a suspended investigation.” 19 C.F.R. 
§ 351.225(c). During such a “scope determination,” liquidation 
is suspended on the products at issue, 19 C.F.R. § 351.225(1)(2); 
following a scope determination, any interested party may seek 
judicial review of Commerce’s determination under 19 U.S.C. 
§ 1516a(2)(B)(vi). See Sandvik Steel Co. v. United States, 21 CIT 
140, 143, 957 F. Supp. 276, 278 (1997) aff'd Sandvik Steel Co. v. 
United States, 164 F.3d 596 (Fed. Cir. 1997). As such, Commerce has 
a mandated procedure, apart from the administrative review, to 
make such fact intensive/product specific determinations. Accord- 
ingly, Commerce’s own regulations belie its assertion that an admin- 
istrative review is the proper forum to raise such objections. Indeed, 
nothing in the antidumping statute precludes correction of the order 
in accordance with the holdings of the Federal Circuit issued here. 
As noted above, Commerce here is required to “specifically explain 
how its final determination and order on remand has eliminated all 
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SWU transactions as required by Eurodif I and II.” Eurodif III, 414 
F. Supp. 2d at 1263, 30 CIT at ___. (emphasis added). 


CONCLUSION 


According to the discussion above, Commerce’s Remand Redeter- 
mination not to re-open the record to further investigate the SWU 
transactions at issue here is sustained; Commerce’s Remand Rede- 
termination with respect to the scope of the order is remanded. On 
remand Commerce shall address Eurodif’s objections in accordance 
with this opinion and the Court’s order in Eurodif III. Commerce 
shall have until June 19, 2006 to provide a remand determination. 
Parties shall submit comments on Commerce’s remand determina- 
tion no later than June 26, 2006 and rebuttal comments no later 
than July 7, 2006. 


Slip Op. 06-76 


EURODIF S.A., COMPAGNIE GENERALE DES MATIERES NUCLEAIRES 
AND COGEMA, INC., ET. AL., Plaintiffs, v. UNITED STATES, Defen- 
dant. 


Consol. Court No. 02—00221 


JUDGMENT 


In light of the Court of Appeals for the Federal Circuit’s decisions 
in Eurodif S.A. v. United States, 411 F.3d 1355 (Fed. Cir. 2005) 
(“Eurodif I”) and Eurodif S.A. v. United States, 423 F.3d 1275 (Fed. 
Cir. 2005) (“Eurodif IT”), on January 5, 2006 this court remanded the 
captioned matter to the Department of Commerce (“Commerce”). In 
those remand instructions, the court ordered Commerce to “revise 
such final determination and order in accordance with the decisions 
in Eurodif I and II [and to] specifically explain how its final determi- 
nation and order on remand has eliminated all SWU transactions as 
required by Eurodif I and IT.” 

Having reviewed Commerce’s determination submitted pursuant 
to the court’s remand, and papers in relation thereto, and good cause 
appearing therefore, it is hereby 

ORDERED that the Department of Commerce’s remand determi- 
nation is sustained.* 


1 Defendant-Intervenors’, USEC Inc. et al’s, continued objection to these remand results 
is address in Eurodif S.A. v. United States, Slip-Op. 06-75 (2006) issued simultaneously 
with this decision. 
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Slip Op. 06-77 


H & H WHOLESALE SERVICES, INC., Plaintiff, v. UNITED STATES, De- 
fendant. 


Before: Restani, Chief Judge 
Court No. 05-00636 


OPINION 


[Action challenging seizure of merchandise dismissed for lack of subject matter ju- 
risdiction.] 


Dated: May 23, 2006 


Edmund Maciorowski for the plaintiff. 

Peter D. Keisler, Assistant Attorney General, Barbara S. Williams, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, United States Department of Justice (Amy M. Rubin), Chi S. Choy, Office of the 
Assistant Chief Counsel, Bureau of Customs and Border Protection, Department of 
Homeland Security, of counsel, for the defendant. 


Restani, Chief Judge: This matter is before the court on defen- 
dant’s Motion to Dismiss a complaint filed by plaintiff, H & H Whole- 
sale Services, Inc. (“H & H”), alleging that the Bureau of Customs 
and Border Protection (“Customs”) acted arbitrarily and capriciously 
in “excluding” a shipment of “One Touch” blood glucose test strips 
(the “merchandise”) imported on June 25, 2005. Defendant United 
States (the “Government”) argues that the court lacks jurisdiction 
under 28 U.S.C. 1581(a) and (i) (2000) to hear the matter because 
the products were seized, not excluded. H & H has two responses. 
First, it claims that sufficient indicia of exclusion exist to support 
the court’s jurisdiction. Second, even if the facts alleged do not sup- 
port jurisdiction, H & H submits that discovery is warranted prior to 
ruling on the Government’s Motion to Dismiss. 

Additionally, H & H has filed an Amended Complaint, along with a 
Motion to Compel Defendants to Answer Plaintiff’s Amended Com- 
plaint and Limit Time to Answer (“Motion to Compel”). The 
Amended Complaint follows the original Complaint, save for an ad- 
ditional count (Count Seven), alleging that Customs behaved arbi- 
trarily and capriciously in demanding redelivery of a separate ship- 
ment of One-Touch blood glucose test strips that arrived in the 
United States from Canada on March 8, 2006. (Am. Compl. {J 68- 
69.) The Government has moved to strike, or, in the alternative, to 
dismiss Count Seven of the Amended Complaint. 


BACKGROUND 


In June 2005, H & H imported a split-shipment of “One Touch” 
blood glucose test strips, produced by Lifescan, a subsidiary of 
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Johnson & Johnson, Inc. (Compl. J 5, Ex. 1.) The shipment arrived 
in Detroit on June 25, 2005. (Compl. 9 12, Ex. 7.) After taking a 
sample on June 27, Customs placed the shipment on “hold for inten- 
sive examination” on June 28. (Compl. {J 15-16.) On July 7, 2005, 
having received no notice of detention, counsel for H & H sent a let- 
ter to Customs to inquire about the status of its shipment. (Compl. 
{ 17, Pl.’s Resp. Def.’s Mot. Dismiss Ex. C.) On July 8, counsel for H 
& H received a letter via facsimile from Customs stating that any in- 
quiries regarding the merchandise should be directed to the Office of 
Immigration and Customs Enforcement. (Pl.’s Resp. Def.’s Mot. Dis- 
miss 5, Ex. C.) On July 14, Customs officers seized the merchandise 
and issued a custody receipt for the seized property. (Compl. 7 18, 
Ex. 15.) On July 21, Customs issued notices of seizure to H & H, 
which stated that the merchandise had been seized pursuant to 19 
U.S.C. § 1595a(c) (2000 & West Supp. 2005) for attempted introduc- 
tion of misbranded drugs into interstate commerce in violation of 21 
U.S.C. §§ 331 and 352 (2000 & West Supp. 2005). (Compl. Exs. 
16-17.) The notice included a “Notice of Seizure and Information for 
Claimants Form,” advising H & H of its right to file a claim after for- 
feiture proceedings were instituted or to seek administrative relief 
from forfeiture. (Compl. Exs. 16-17.) On August 8, 2005, H & H filed 
a protest “against [Customs’s] classification decision; [its] appraise- 
ment decision, [its] decision to exclude the merchandise from entry 
or delivery and, any assessment, whether or not charged, on certain 
glucose test strips.” (Compl. Ex. 18.) Customs’s hand-written re- 
sponse on the protest form was initially marked “denied in full for 
the reason checked,” but was changed to reflect that the protest was 
“rejected as non-protestable.” (Compl. Ex. 18.) By way of explana- 
tion, Customs wrote: “Both entries have been seized. (FP&F Case — 
2005-3807—000250 and 2005—3807—000252) Please address any out- 
standing issues in the FP&F petitioning process.”’ (Compl. Ex. 18.) 

On August 23, 2005, Customs sent H & H an amended notice of 
seizure, stating that it had decided “not to pursue” forfeiture under 
21 U.S.C. §§ 331 and 352, but would seek forfeiture of the merchan- 
dise under 19 U.S.C. § 1526(e) for violations of Johnson & Johnson’s 
trademark on One Touch blood glucose test strips. (Compl. Ex. 
22-23.) On November 18, 2005, H & H filed a summons and com- 
plaint in this court under 28 U.S.C. § 1581(a) and (i), challenging 
Customs’s denial of its protest of the “exclusion” of its merchandise. 

While this Motion to Dismiss was pending, H & H filed an 
Amended Complaint challenging Customs’s actions regarding a 
separate shipment of One-Touch blood glucose test strips from 
Canada. This shipment arrived in the Port of Detroit on March 8, 
2006, and was presented for entry on March 10. (Am. Compl. { 69- 


1«FPp & F” stands for “Fines, Penalties and Forfeitures.” 
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70.) Customs released the shipment on March 28, 2006, following a 
“hold for intensive examination.” (Am. Compl. {| 72—73.) Customs 
then issued a demand for redelivery of the shipment the following 
day. (Am. Compl. § 74.) H & H filed a protest to the demand for 
redelivery on March 30. (Am. Compl. Exs. 31-32.) Count Seven of 
the Amended Complaint alleges that Customs improperly demanded 
redelivery. (Am. Compl. J 79.) At the time the Amended Complaint 
was filed, Customs had not yet denied the protest. Customs did not 
respond to the protest and it was deemed denied on April 30, 2006. 
(See Pl.’s Resp. Def.s Mot. Strike 6.) 


DISCUSSION 
I. H & H’s Amended Complaint 


Count Seven of H & H’s Amended Complaint challenges the denial 
of its protest of Customs’s demand for redelivery of the March 8, 
2006 shipment. (Am. Compl. 9] 74, 78.) The Government objects 
that the entry and protest listed in Count Seven do not appear in the 
summons filed to initiate this action, and has moved to strike, or in 
the alternative, dismiss for lack of jurisdiction, Count Seven of the 
Amended Complaint. Rather than issue a separate opinion, the court 
will address the merits of the Government’s Motion to Strike here. 

The initial pleading in an action under 28 U.S.C. § 1581(a) is a 
summons. USCIT R. 3(a)(1); DaimlerChrysler Corp. v. United States, 
442 F.3d 1313, 1318 (Fed. Cir. 2006) (“We conclude that the initial 
pleading in actions to contest the denial of a protest is the sum- 
mons.”). The summons must establish the court’s jurisdiction, and 
“(b]ecause each protest forms the basis for a separate cause of action, 
the summons must establish the Court of International Trade’s ju- 
risdiction as to each protest.” Jd. at 1319. H & H’s summons makes 
no mention of entry number DQ4—1936394-9 or protest number 
3801—06-—100161, and H & H acknowledges that it has not filed an 
amendment to the summons to reflect the new shipment. (Pl.’s Resp. 
Def.’s Mot. Strike 5 n.2.) Because H & H failed to amend the sum- 
mons, the court lacks jurisdiction to consider Count Seven of H & H’s 
Amended Complaint. Count Seven of the Amended Complaint is 
therefore dismissed without prejudice. Consequently, H & H’s Mo- 
tion to Compel an answer to the Amended Complaint is denied. 


II. The Court Lacks Subject Matter Jurisdiction Under 
§ 1581(a) 


The court now turns to the counts alleged in the original com- 
plaint. As the party seeking to invoke the jurisdiction of this court, 
H & H bears the burden of establishing jurisdiction. Cedars-Sinai 
Med. Ctr. v. Watkins, 11 F.3d 1573, 1583 (Fed. Cir. 1993). In ruling on 
a Rule 12(b)(1) motion, the court must first determine whether the 
Motion to Dismiss challenges the sufficiency of the pleadings or con- 
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troverts the factual allegations made in the pleadings. Power-One 
Inc. v. United States, 23 CIT 959, 962 n.9, 83 F. Supp. 2d 1300, 1303 
n.9 (1999). If the motion challenges the sufficiency of the pleadings, 
the court will assume the bare allegations of the complaint are true. 
Id. If, however, the motion controverts factual allegations supporting 
the Complaint, “the allegations in the complaint are not controlling,” 
and “are subject to fact-finding by the district court.” Cedars-Sinai, 
11 F.3d at 1583-84. 

This case involves a challenge to one factual allegation underlying 
the pleadings. H & H contends that the merchandise was excluded 
prior to being seized; the Government argues that no exclusion took 
place. The court will therefore “review evidence outside the plead- 
ings to determine facts necessary to rule on the jurisdictional issue.” 
Autoalliance Int'l, Inc. v. United States, 398 F. Supp. 2d 1326, 1332 
(CIT 2005). 


A. No Exclusion of the Merchandise Occurred Prior to Sei- 
zure on July 28, 2005 


H & H asserts that the court has subject matter jurisdiction under 
28 U.S.C. § 1581(a), or alternatively under 28 U.S.C. § 1581(i). The 
court has “exclusive jurisdiction of any civil action commenced to 
contest the denial of a protest, in whole or in part, under section 
515 of the Tariff Act of 1930 [codified at 19 U.S.C. § 1515).” 
28 U.S.C. § 1581(a). This includes a challenge to the denial of a 
protest concerning “the exclusion of merchandise from entry or 
delivery ... under any provision of the customs laws, except a deter- 
mination appealable under section 1337 of this title.”? 19 U.S.C. 
§ 1514(a)(4) (2000). 

It is well established, however, that the court lacks jurisdiction un- 
der § 1581(a) to review a seizure of goods by Customs. If Customs’s 
treatment of the merchandise “was a ‘seizure’. . . jurisdiction would 
lie with the United States District Court...under 28 U.S.C. 
§ 1356.” Milin Indus., Inc. v. United States, 12 CIT 658, 659, 691 F. 
Supp. 1454, 1454 (1988).° Exclusion differs from seizure in that 
“(tlhe practical effect of the former ...is to deny entry into the cus- 
toms territory of the United States. The importer may then dispose 
of the goods as he chooses. In the case of seizure, however, the gov- 
ernment often takes control of the merchandise, and may ultimately 
institute forfeiture proceedings.” R.J.F. Fabrics, Inc. v. United States, 


219 U.S.C. § 1337 (2000 & West Supp. 2005) concerns investigations by the Interna- 
tional Trade Commission and is not relevant here. 

3Pursuant to 28 U.S.C. § 1356 (2000), “(tlhe district courts shall have original 
jurisdiction ... of any seizure under any law of the United States on land or upon waters 
not within admiralty and maritime jurisdiction, except matters under the jurisdiction of the 
Court of International Trade under section 1582 of this title.” 28 U.S.C. § 1582 (2000) re- 
lates to claims brought by the United States to recover civil penalties, bonds and duties, 
and is not relevant here. 
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10 CIT 735, 738, 651 F. Supp. 1431, 1433 (1986). “[Tlhe filing of a 
protest subsequent to a seizure does not automatically mean the im- 
porter is protesting the seizure as opposed to the exclusion.” Tempco 
Mktg. v. United States, 21 CIT 191, 193, 957 F. Supp. 1276, 1278 
(1997). Nevertheless, an exclusion must take place before a plaintiff 
may protest it. If only a seizure took place, the court has no jurisdic- 
tion. Jd. at 194, 957 F. Supp. at 1279. 

In 1993, Congress passed the Customs Modernization Act (the 
“Mod Act”) as Title VI of the North American Free Trade Agreement 
Implementation Act, which limited the time available to Customs to 
make a decision to detain, exclude or seize an entry. See North 
American Free Trade Agreement Implementation Act, Pub. L. No. 
103-182, Title VI, § 613, 107 Stat. 2057, 2171 (1993) (amending 19 
U.S.C. § 1499 (2000)). After presentation of goods for entry, Customs 
has five days, excluding weekends and holidays, in which to either 
release or detain those goods.* 19 U.S.C. § 1499(c)(1). If the goods 
are not released within those five days, they are deemed detained. 
Id. Customs must “make a final determination with respect to the 
admissibility of detained merchandise” within thirty days after the 
merchandise is presented for examination. § 1499(c)(5)(A). Failure 
to make a final determination within thirty days is “treated as a 
decision ... to exclude the merchandise for purposes of [19 U.S.C. 
§ 1514(a)(4)].” § 1499(c)(5)(A). This is referred to as a “deemed ex- 
clusion.” 

The merchandise in this case was seized within thirty days after it 
was presented to Customs for inspection. (See Compl. {{13, 18-19.) 
Therefore, no “ deemed exclusion” took place. Absent a deemed exclu- 
sion, H & H must show that an express exclusion of the merchandise 
occurred.” H & H contends that the merchandise was expressly ex- 


4Detention provides Customs with time to determine whether to exclude or seize goods, 
but does not result in an exclusion or seizure itself. See North American Free Trade Agree- 
ment Implementation Act, H.R. Rep. No. 103-361, pt. 1, at 111-12 (1993), as reprinted in 
1993 U.S.C.C.A.N. 2552, 2662-63 (“It is intended that the provisions set forth in subsection 
(c), relating to the detention of merchandise, provide a carefully balanced structure which 
allows the Customs Service,.in the first instance, a minimum of 60 days in which to deter- 
mine whether merchandise initially detained shall be excluded from entry or seized and for- 
feited if otherwise authorized under other provisions of law.”). 


5The Government argues that if a final determination to seize is made within thirty 
days of presentation, the court may assume that no exclusion took place. (Def.’s Reply Br. 
Supp. Mot. Dismiss 8 (“If . . . the detained merchandise is seized within . . . 30 days [follow- 
ing presentation of the merchandise for inspection]... no legal exclusion has occurred.”) 
(emphasis removed)). Tempco contains some language supporting the Government’s inter- 
pretation. See 21 CIT at 194, 957 F. Supp. at 1279 (“Since the seizure occurred within thirty 
days of the presentation for examination, the merchandise was never deemed excluded pur- 
suant to 19 U.S.C. § 1499(c)(5)(A). Accordingly, the protest can only be construed as a pro- 
test of the seizure. Therefore, under the International Maven |v. McCauley, 12 CIT 55, 678 
F. Supp. 300 (1988)] analysis, the Court does not have jurisdiction over this action... .”). 
The court notes, however, that Customs sometimes issues express exclusions of merchan- 
dise within thirty days after entry. See, e.g., Item Co., v. United States, 19 CIT 1000, 1000 
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cluded sometime in July 2005, before it was seized. (See Pl.’s Br. 
Supp. Mot. for an Expedited Litig. Schedule 4.) 


1. Under the Relevant Test, No Seizure Occurred 


In determining whether a plaintiff has challenged a seizure, as op- 
posed to an exclusion, the court commonly considers a number of fac- 
tors, including whether: 


1) the plaintiff’s protest indicated that it was challenging the 
“seizure” of the merchandise; 2) the plaintiff received a notice of 
seizure from Customs; 3) the government had control over the 
merchandise; and 4) upon notice, the plaintiff was required to 
choose between immediate forfeiture proceedings or a petition 
for relief from seizure. 


CDCOM (U.S.A.) Int'l, Inc. v. United States, 21 CIT 435, 438, 963 F. 
Supp. 1214, 1217 (1997); see also Intl Maven, 12 CIT at 58, 678 F. 
Supp at 302 (concluding, after considering the above factors, that 
“It]here does not appear to have been any exclusion, but rather the 
goods were seized”). With respect to the first factor, H & H notes that 
it filed a protest specifically challenging Customs’s alleged “exclu- 
sion” of the merchandise, not the seizure. (See Compl. Ex. 20.) This is 
undisputed, but this fact standing alone does not control the ques- 
tion of jurisdiction. It is the “action taken by Customs,” not the ac- 
tion taken by the plaintiff, that is the ultimate object of this inquiry. 
See CDCOM, 21 CIT at 438, 963 F. Supp. at 1217 (“The jurisdiction 
of the Court, therefore, depends on the nature of the action taken by 
Customs.”). H & H cannot transform the notices of seizure into ex- 
clusions simply by filing a protest. Furthermore, Customs’s response 
to H & H’s protest helps demonstrate that no exclusion occurred — 
Customs did not deny H & H’s protest, but “rejected [it] as non- 
protestable” because “[bloth entries h[ad] been seized.” (Compl. Ex. 
18.) 

H & H’s exhibits show that it received notices of seizure from Cus- 
toms prior to filing its protest. (See Compl. Exs. 16-17.) Thus, H & H 
received notice of seizure for the purposes of the second factor de- 
scribed in CDCOM and International Maven. Relatedly, the notices 
required H & H to choose between immediate forfeiture proceedings 
or a petition for relief, as described in factor four. The notices clearly 
state “[e]Jnclosed is a NOTICE OF SEIZURE AND INFORMATION 
FOR CLAIMANTS.” (Compl. Exs. 16-17.) This notice “explains the 
options available to you,” and includes instruction to “mark the first 


(1995) (textiles entered March 8, 1995, excluded March 9, 1995). The court sees no reason to 
assume that the Mod Act amendments to § 1499 were intended to deprive Customs of the 
authority to issue an express exclusion of merchandise, which might be effective if a later 
seizure were found defective. Nonetheless, resolution of this issue is ultimately unnecessary 
to the court’s decision, as H & H has not provided sufficient evidence indicating that an ex- 
press exclusion took place. 
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block and sign the ELECTION PROCEEDINGS form in order for 
this office to process your petition.” (Compl. Exs. 16-17.) 

Finally, H & H has not shown that it regained control over the 
merchandise after it was presented for examination. As noted, one 
clear difference between exclusion and seizure is who gains control 
of the merchandise by virtue of Customs’s action. R.Jj.F., 10 CIT at 
738, 651 F. Supp. at 1433. When merchandise is excluded, the owner 
regains control of it and may ship it to another destination. Jd. When 
merchandise is seized, Customs retains control of it and it may not 
be sent to another destination. Jd. H & H’s complaint admits that 
Customs “refus[ed] to deliver the subject article to Plaintiff,” and 
“has denied release of the subject merchandise.” (Compl. {{ 29, 47.) 
It appears that the merchandise remained in the control of Customs 
throughout the period of “intensive examination,” which is alleged to 
have lasted at least until July 5, 2005. (Pl.’s Resp. Def.’s Mot. Dis- 
miss 4.) Furthermore, on July 8, 2005, H & H received a fax notify- 
ing it that the Office of Immigration and Customs Enforcement had 
assumed responsibility for the matter, which indicates that the in- 
vestigation leading to seizure had already begun. (Pl.’s Resp. Def.’s 
Mot. Dismiss Ex. C.) H & H has not asserted any facts showing that 
it regained control of the merchandise or had the option to ship it 
away from the United States. A review of the evidence presented to 
the court by H & H thus precludes a finding that H & H had control 
of the merchandise at any point after entry. The court finds that the 
absence of such control, combined with the notices of seizure and 
Customs’s response to H & H’s protest, demonstrate that the mer- 
chandise was seized without a preceding exclusion. 


2. H & H’s Additional Arguments Do Not Demonstrate 
that a Seizure Occurred 


H & H alleges a number of facts that in its view demonstrate the 
existence of an exclusion under Milin. Milin involved a protest to the 
exclusion of improperly-invoiced merchandise (rags) prior to their 
seizure. The rags were entered on June 23, 1987. Id. at 660, 691 F. 
Supp. at 1455. On June 24, Customs ordered a “hold” on the rags. Id. 
The rags were then seized on June 29. Jd. The court found the rags 
had been excluded upon entry on June 23, 1987. Id. at 664, 691 F. 
Supp. at 1458. This case similarly involves a “hold for intensive ex- 
amination” and a delay between entry and seizure. Therefore, H & H 
argues that it is “readily apparent that even under the law as it ex- 
isted prior to passage of the Mod Act this court could easily identify a 
protestable exclusion.” (Pl.’s Resp. Def.’s Mot. Dismiss 16.) 

The significance of a hold for examination and a delay between en- 
try and seizure has diminished in the years since Milin was decided. 
Under the law at the time, the Milin court found an exclusion based 
on a six-day delay between entry and seizure. Milin, 12 CIT at 663, 
691 F. Supp. at 1457. Milin dealt with the law before passage of the 
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section 613(c) of the Mod Act, which amended 19 U.S.C. § 1499(c). 
Prior to those amendments, there was no statutory procedure for de- 
taining merchandise, nor was there a provision for deemed exclusion 
after thirty days. See Detention of Merchandise, 64 Fed. Reg. 43,608, 
43,609 (Dep't Treasury Aug. 11, 1999) (final rule) (“Prior to [the Mod 
Act], Customs, while having extensive examination and broad deten- 
tion authority, had no specific statutory or regulatory procedures for 
detaining merchandise whose admissibility had not yet been deter- 
mined.”). The Mod Act amendments to § 1499 now provide a period 
of detention, prior to a decision to release or seize the merchandise, 
of at least thirty days before exclusion is assumed, and an additional 
thirty days before suit may be filed. See 19 U.S.C. §§ 1499(c)(5)(A) 
(deemed exclusion thirty days following presentation of merchandise 
for examination); 1499(c)(5)(B) (protest deemed denied thirty days 
after submission to Customs); North American Free Trade Agreement 
Implementation Act, H.R. Rep. No. 103-361 at 111-12, as reprinted 
in 1993 U.S.C.C.A.N. at 2662-63 (“It is intended that the provisions 
set forth in subsection (c), relating to the detention of merchandise, 
provide a carefully balanced structure which allows the Customs 
Service, in the first instance, a minimum of 60 days in which to de- 
termine whether merchandise initially detained shall be excluded 
from entry or seized and forfeited if otherwise authorized under 
other provisions of law.”). Given these amendments, the Mod Act has 
clarified that the detention and examination of goods does not auto- 
matically result in an exclusion. See id. The court cannot assume 
that failure to seize the merchandise immediately upon entry gave 
rise to a protestable exclusion, as the court did in Milin. See id.; see 
also CDCOM, 21 CIT at 436-39, 963 F. Supp. at 1215-17 (finding no 
exclusion where goods presented for entry, detained for examination 
on June 27, 1996, then seized as bearing a counterfeit trademark on 
July 26, 1996); Tempco, 21 CIT at 192-94, 957 F. Supp. at 1277-79 
(finding no exclusion where goods were entered on September 13, 
1996, detained September 18, and then seized on October 11, 1996). 
Milin does not control. 

H & H next makes two arguments that Customs’s regulations at 
least anticipate that an exclusion could have occurred in this case. 
Of course, even if H & H is correct that Customs could have excluded 
the merchandise, the existence of legal authority to exclude does not 
prove that a protestable exclusion actually took place. Nonetheless, 
for completeness sake the court will address these arguments. First, 
H & H claims that, prior to seizing the merchandise, Customs’s regu- 
lations at 19 C.F.R. §§ 133.23(b) and 133.25(c) (2006) require “not 
only an ‘admissibility’ decision but also a ‘denial of entry’. . . which 
is consistent with an exclusion from entry or delivery as required un- 
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der both 19 USC 1499 and 19 USC 1514.”° (Pl.’s Resp. Def.’s Mot. 
Dismiss 17.) These regulations have no bearing in this case, how- 
ever, because H & H’s merchandise was seized under 19 C.F.R. 
§ 133.21, which deals with counterfeit merchandise. (Compl. Ex. 
22-23 (“The boxes are counterfeit of the One Touch trademark 
owned by Johnson & Johnson. .. . Pursuant to title 19, Code of Fed- 
eral Regulations, part 133.21(b), any article of domestic or foreign 
manufacture imported into the United States bearing a counterfeit 
trademark shall be seized....”)). Section 133.21(b) provides that 
Customs shall seize “[a]ny article of foreign or domestic manufacture 
imported into the United States bearing a counterfeit trademark,” 
and makes no mention of a “denial of entry.” See 19 C.F.R. § 133.21. 
Thus, the language of the applicable Customs regulation supports 
the conclusion that the merchandise was seized and not excluded. 

H & H’s next argument is based on the regulatory history of 19 
C.F.R. § 133.25(c), later codified at 19 C.F.R. § 133.52(c), which 
deals with the disposition of “articles bearing a counterfeit trade- 
mark.” (Pl.’s Resp. Def.’s Mot Dismiss 18.) In 1979, Commenters to 
the proposed section 133.25(c) complained that no procedure existed 
for challenging a Customs determination that a trademark was 
counterfeit. See T.D. 79-159, 13 Cust. B. & Dec. 370, 382 (1979).’ 
Customs refused to add such a procedure, stating that it was “of the 
opinion that there are already adequate procedures in the regula- 
tions to contest or appeal a decision.” Jd. H & H notes that Customs 


stated that one way to contest a decision may be section 174.11(d), 
which authorizes “the filing of a protest from the exclusion of mer- 


619 C.FR. § 133.22 is entitled “[rlestrictions on importation of articles bearing copying 
or simulating trademarks,” and provides that “[a]ny articles ... imported into the United 
States bearing a mark or name copying or simulating a recorded mark or name shall be de- 
nied entry and subject to detention as provided in § 133.25.” 19 C.F.R. § 133.22(b). 19 
C.F.R. § 133.23 is entitled “[r]estrictions on importation of gray market articles,” and pro- 
vides that “[aJll restricted gray market goods . . . shall be denied entry and subject to deten- 
tion as provided in § 133.25.” 19 C.F.R. § 133.23(c). Section 133.25 provides for the deten- 
tion of goods subject to section 133.22 and 133.23, and the denial of entry for such goods. 
See 19 C.F.R. § 133.25(b)-(c). Section 1383.25 makes no mention of goods seized under sec- 
tion 133.21. See id. 


‘The cited section of comments states in full: 


Several commenters contended that proposed section 133.25 [later codified as 19 C.F.R. 
133.52] was deficient in that it failed to provide the importer of goods bearing allegedly 
counterfeit trademarks a means of contesting a determination that the trademarks are 
counterfeit. The commenters believed that the section should be revised to provide for an 
appeal procedure. 


Customs is of the opinion that there are already adequate procedures in the regulations 
to contest or appeal a decision. For example, part 171 provides procedures for petitioning 
for relief from fines, penalties, and forfeitures; section 174.11(d) authorizes the filing of a 
protest from the exclusion of merchandise from entry or delivery under any provision of 
the Customs laws; and section 177.11(b) sets forth a procedure for obtaining internal ad- 
vice. 


T.D. 79-159, 13 Cust. B. & Dec. at 382-83. 
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chandise from entry or delivery under any provision of the Customs 
laws.” Id. at 382-83. H & H asserts that “[t]his history provides an 
unambiguous acknowledgment by customs that the procedure for 
contesting a determination that goods bear a counterfeit trademark 
is the filing of a protest from exclusion.” (Pl.’s Resp. Def.’s Mot. Dis- 
miss 19.) H & H ignores that Customs’s response also states that 
“part 171 [of 19 C.F.R.] provides procedures for petitioning for relief 
from fines, penalties, and forfeitures.” Jd. at 382. The reference to 
section 174.11(d) notwithstanding, the surrounding regulations 
make clear that Customs does not expect exclusion to occur in all 
cases involving counterfeit merchandise. 19 C.F.R. 133.21(e) pro- 
vides that counterfeit merchandise “shall be disposed of in accor- 
dance with § 133.52, subject to the importer’s right to petition for 
relief from the forfeiture under the provisions of part 171 of this 
chapter,” but makes no reference to exclusions or protests under sec- 
tion 174.11. See 19 C.F.R. § 133.21. The provisions of 19 C.F.R. part 
171 also specifically discuss seizures and forfeiture, while section 
174.11 makes no mention of seizures. Compare 19 C.F.R. §§ 171.0 
(providing that part 171 applies to petitions for the restoration of 
proceeds from the sale of seized and forfeited property), 171.14 (pro- 
viding advice relating to seizures and forfeitures), with 174.11 (list- 
ing protestable actions described in 19 U.S.C. § 1514(a) without 
mentioning seizures). In the presence of the specific regulatory pro- 
visions of part 171, the court finds that Customs’s reference to sec- 


tion 174.11 in the cited passage of regulatory history does not estab- 
lish that seizures of counterfeit goods are necessarily accompanied 
by protestable exclusions.° 


B. Amendment of the Notice of Seizure More Than Thirty 
Days After Entry Did Not Give Rise to an Exclusion Un- 
der 19 U.S.C. § 1499(c) 


H & H also contends that the merchandise should be deemed ex- 
cluded because Customs amended its original notices of seizure, 
abandoning its claims for forfeiture under 21 U.S.C. §§ 331 and 352 
(adulterated and misbranded goods) and substituting a claim for for- 
feiture under 19 U.S.C. § 1526(e) (counterfeit trademark). According 
to H & H, because “the August 23 notices were not amending notices 


8H & H’s citation to Vivitar Corp. v. United States, 8 CIT 109, 593 F. Supp. 420 (1984), 
which discusses gray-market goods, is irrelevant here. Here, the merchandise was seized 
for bearing a counterfeit trademark on its packaging, not as gray-market goods. It should 
also be noted that Vivitar references the 1983 version of 19 C.F.R. § 133.21 as the provision 
calling for the exclusion of grey-market merchandise. Jd. at 110, 593 F. Supp. at 423. Sec- 
tion 133.21 has since been modified, and no longer governs the treatment of gray-market 
goods. Compare 19 C.F.R. § 133.21 (1983) with 19 C.F.R. § 133.21 (2006); see also Gray 
Market Imps. & Other Trademarked Goods, 64 Fed. Reg. 9058 (Dep’t Treasury Feb. 24, 
1999) (final rule) (reorganizing customs regulations with respect to counterfeit, simulating 
and gray-market goods). 
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at all, but rather were supplemental notices. . . . the original notices 
of seizure must be void from inception.” (Pl.’s Resp. Def.’s Mot. Dis- 
miss 21.) H & H cites Detroit Zoological Society v. United States, 10 
CIT 654, 656, 647 F. Supp. 147, 149 (1986), for the proposition that 
“when new assertions are made in a document it is in essence a 
supplemented complaint, which is a new suit altogether,” and there- 
fore “the action does not commence until the day the new complaint 
is filed.” (Pl.’s Resp. Def.’s Mot. Dismiss 21.) 

Detroit Zoological neither stands for this proposition nor governs 
the outcome of this case. In Detroit Zoological, the court considered 
whether to allow a plaintiff to file a supplemental complaint under 
USCIT R. 15(d). Id. at 655, 647 F. Supp. at 148. The plaintiff had 
failed to allege sufficient facts to support jurisdiction in its original 
complaint, but subsequent events had given rise to facts that, if al- 
leged, would have supported jurisdiction. Jd. (finding that every pro- 
test denial supporting jurisdiction under 19 U.S.C. § 1581(a) oc- 
curred after suit had been filed). The plaintiff sought to file a 
supplemental complaint to allege the new jurisdictional facts. Id. 
The court recognized that it had authority to dismiss the case, but 
declined to do so. Id. at 656-57, 647 F. Supp. at 149. Instead, it ac- 
cepted a supplemental complaint under Rule 15(d) in the interests of 
judicial efficiency, because the statute of limitations was not in- 
volved and no party would be prejudiced. Jd. at 657, 647 F. Supp. at 
149. To avoid prejudicing the defendant, the court reserved the ques- 
tion of whether the supplemental complaint would be allowed to “re- 
late back” to the original complaint, thus allowing the plaintiff to col- 
lect prejudgment interest from the time the new jurisdictional facts 
occurred, or to take effect from the date it was filed. See id. at 657, 
647 F. Supp. at 150 (“[Tlhe First Amended and Supplemented Com- 
plaint is accepted, and the action will be deemed to have been com- 
menced by a new summons filed on the date it is actually filed or on 
a date no earlier than July 22, 1986.”) (emphasis added). 

The court did not decide that all supplemental complaints, much 
less amended notices of seizure, void prior complaints or notices ab 
initio. In fact, the court left open the possibility that the supplemen- 
tal complaint might be deemed filed on the date the new jurisdic- 
tional facts occurred, rather than the date on which the supplemen- 
tal complaint was filed. Jd. at 657, 647 F. Supp. at 150. Assuming, 
arguendo, that the court’s Rule 15(d) analysis may be analogized to 
notices of seizure, Detroit Zoological leaves open the possibility that 
the amended notices would be effective as of the date of the new 
facts they allege. Jd. In this case, the “new fact” alleged in the 
amended notices was the counterfeit packaging containing the mer- 
chandise. (See Compl. Exs. 22-23.) The packages containing the 
merchandise were the same on the day Customs amended the no- 
tices of seizure as they were on the day they arrived in the United 
States. Thus, the “new facts” alleged in the amended notices existed 
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before the thirty days elapsed under § 1499(c). To the extent the rul- 
ing in Detroit Zoological has any relevance to this case, its holding 
does not require the court to find that amendment of the seizure no- 
tices rendered the original seizure a non-final determination for pur- 
poses of § 1499(c). 

In sum, having considered the test described in Tempco and Inter- 
national Maven, the facts presented by H & H in support of jurisdic- 
tion under 1581(a), and H & H’s additional legal arguments, the 
court finds that H & H has not demonstrated that an exclusion of 
the merchandise took place. The court is therefore without jurisdic- 
tion to hear H & H’s claims under 28 U.S.C. § 1581(a). 


Ill. The Court Lacks Jurisdiction Under § 1581(i) 


H & H also asserts jurisdiction under 28 U.S.C. § 1581(i)(4), which 
gives the Court of International Trade exclusive jurisdiction over 
any civil action brought against the United States “that arises out of 
any law of the United States providing for... administration and 
enforcement with respect to the matters referred to in paragraphs 
(1)-(3) of this subsection and subsections (a)—-(h) of this section.” 28 
U.S.C. § 1581G)(4). H & H appears to assert that Customs’s failure 
to provide “fair notice to the importer as to the basis for the exclu- 
sion of the subject merchandise as well as a basis for its detention” 
involves the administration and enforcement of matters specified in 
§ 1581(i)(4). (Pl.’s Resp. Def.’s Mot. Dismiss 27.) Having found that 
no exclusion took place, the court will focus on H & H’s contention 
that Customs failed to provide notice of detention of the merchan- 
dise, as required under 19 U.S.C. § 1499(c)(2) and implemented by 
19 C.F.R. § 151.16(b) (2006). 

Through 28 U.S.C. § 1581(i), Congress intended “to avoid conflict 
in jurisdiction with the district courts and to ensure judicial review 
for various unspecified challenges to enforcement of import laws.” 
Associacao Dos Industriais de Cordoaria e Redes v. United States, 17 
CIT 754, 757, 82 F. Supp. 978, 982-83 (1993) [hereinafter 
Cordoaria]. Such unspecified actions include failures to comply with 
relevant statutes and regulations governing the “administration and 
enforcement” of an actions described in 1581(a)-(c) or (i)(1)-(3). See, 
Nakajima All Co., Ltd. v. United States, 12 CIT 585, 590-592, 691 F. 
Supp. 358, 363-364 (1988) (finding § 1581(i)(4) jurisdiction avail- 
able for mandamus action to compel the Department of Commerce to 
comply with statutory deadline in an administrative review of an an- 
tidumping duty order); see also Cordoaria, 17 CIT at 758, 82 F. Supp. 
at 983-84 (finding jurisdiction under § 1581(i)(4) to consider harass- 
ment by antidumping petitioners and “to address alleged failings in 
the proper administration of the laws relating to unfair trade and 
providing for revenue from imports or for other tariffs”). 

Nevertheless, the Supreme Court has made clear that “Congress 
did not commit to the Court of International Trade’s exclusive juris- 





58 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 24, JUNE 7, 2006 


diction every suit against the Government challenging customs- 
related laws and regulations.” See K-Mart Corp. v. Cartier, Inc., 485 
U.S. 176, 188 (1988). Section 1581(i)(4) only extends residual juris- 
diction to the administration and enforcement of matters identified 
in the rest of § 1581. See 28 U.S.C. § 1581(i)(4). Challenges to Cus- 
toms’s administration and enforcement of actions not described in 
§ 1581 cannot provide jurisdiction under § 1581(i)(4). Thus, 
“[wlhere jurisdiction is asserted under [§ ]1581(i), the court must 
not accept the allegations at face value but must determine the 
thrust of the complaint.” Montgomery Ward & Co. v. Zenith Radio 
Corp., 69 CCPA 96, 106, 673 F.2d 1254, 1261 (1982). 

The thrust of this aspect of H & H’s complaint is clear: Customs 
allegedly failed to provide notice of detention prior to improperly 
seizing the merchandise as adulterated and misbranded or for bear- 
ing a counterfeit trademark. H & H further seeks to overturn Cus- 
toms’s seizure because “[t]he uncontroverted facts in this matter 
more readily demonstrate that the subject articles are simply unpro- 
tected ‘gray market’ goods.” (Pl.’s Resp. Def.’s Mot. Dismiss 25.) 
Count One of the Complaint challenges as arbitrary and capricious 
Customs’s determination that the merchandise was “adulterated 
and misbranded.” (Compl. J 28.) Count Three asserts that the mer- 
chandise does not involve “a serious violation of an FDA safety stan- 
dard,” “importation of a protected grey market product,” or “violation 
of a protected trademark.” (Compl. 7 37—38.) To remedy these viola- 
tions, H&H asks the court to order that “the merchandise 
seized . . . be immediately released.” (Compl. 12.) 

Because “[t]rademark law is purely domestic, not ‘international 
trade law, ” CDCOM, 21 CIT at 440, 963 F. Supp. 1218, where a sei- 
zure has occurred the court has declined to exercise jurisdiction over 
such disputes, even if an exclusion has also taken place. See, e.g., Ge- 
nit Trading Co. v. United States, 21 CIT 195, 197 (1997) (finding no 
jurisdiction where claim “involves a seizure based on a claim of a vio- 
lation of trademark law”); Tempco, 21 CIT at 194, 957 F. Supp. 
at 1279 (same). Here there was no exclusion at all. To the extent that 
H & H’s Complaint seeks a ruling on a substantive matter of trade- 
mark law in connection with an alleged unlawful seizure of the mer- 
chandise, the court will not assert jurisdiction. The failure to provide 
a detention notice under 19 U.S.C. § 1499(c)(1), in this case, relates 
to the administration and enforcement of the seizure of allegedly 
counterfeit merchandise pursuant to 19 U.S.C. § 1526(e), not the de- 
nial of a protest of an exclusion, or any other action described in 
§ 1581. 


°H & H cités to Shaper Manufacturing Co., Division of Kusan, Inc. v. Regan, 5 CIT 266, 
566 F. Supp. 894 (1983), but that case does not compel a different conclusion. In Shaper, the 
plaintiff posted a bond upon demanding exclusion of imported goods that allegedly in- 
fringed its trademarks. Jd. After inspection, Customs found that each of the shipments con- 
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Acceptance of jurisdiction over the § 1499(c) issue would not only 
conflict with the language of § 1581(i)(4), but also with the policy 
underlying the grant of residual jurisdiction made in the Customs 
Courts Act. Pub. L. No. 96-417, 94 Stat. 1727 (1980). The Court of 
International Trade was given residual jurisdiction to provide a 
“comprehensive system of judicial review of civil actions arising from 
import transactions,” while clarifying the “ill-defined division of ju- 
risdiction between the Customs Court and the federal district 
courts.” Customs Courts Act of 1980, H.R. Rep. No. 96—1235, at 20 
(1980), as reprinted in 1980 U.S.C.C.A.N. 3729, 3731. Congress not 
only expanded the Court of International Trade’s jurisdiction, but 
also made it exclusive in order to “eliminate the confusion . . . as to 
the demarcation between the jurisdiction of the district courts and 
the Court of International Trade.” H.R. Rep. No. 96-1235, at 47, 
1980 U.S.C.C.A.N. at 3759. Likewise, 28 U.S.C. § 1356 was passed 
as part of the same legislation to “clarif[y] the demarcation between 
the jurisdiction of the Court of International Trade and the United 
States district courts.” Id. at 67, 1980 U.S.C.C.A.N. at 3778. 

A decision that the court has exclusive jurisdiction over all cases 
involving Customs’s alleged failure to comply with § 1499(c) would 
provide neither comprehensive review nor a clear boundary between 
this Court and the district courts. If the court were to rule against 
H & H on its procedural objection, the court would have exercised 
exclusive jurisdiction over the application of § 1499(c) only to return 


the case to the district courts to consider the validity of the underly- 
ing seizure. District courts faced with questions of § 1499(c) compli- 
ance in seizure cases would be obliged to send portions of those cases 
to this court. Rather than providing a single forum, the court would 
have needlessly required the piecemeal resolution of challenges to 


tained some infringing articles, and some non-infringing articles. Jd. at 267, 566 F. Supp. at 
895. The plaintiff sought to withdraw its bonds. Jd. The plaintiff also signed, per Customs’s 
request, an agreement to hold Customs harmless for any consequence of returning the 
bonds and the release of the detained merchandise. Jd. The importer, however, did not agree 
to hold Customs harmless for the detention of its non-infringing goods, as required by 19 
C.F.R. § 133.43 (1983). Id. at 566, F. Supp. at 896. Consequently, when the plaintiff re- 
quested withdrawal of its bonds, the merchandise was released, and the bonds were ordered 
transmitted to the importer, not the plaintiff. The plaintiff sought to block transmission of 
the bonds to the importer under section 1581(i)(4). Jd. 


Acknowledging that one paragraph in the plaintiff's complaint sought reversal of Cus- 
toms’s finding that some of the goods were non-infringing, the court nonetheless found that 
the “thrust of the instant action and the relief sought is the return of the bonds to the 
plaintiff pursuant to its request for withdrawal.” Jd. at 271, 566 F. Supp. at 899. In finding 
jurisdiction under section 1581(i)(4), the court noted that the action involved the enforce- 
ment of regulations related to the exclusion of merchandise because of “its piratical charac- 
ter.” Id. at 271, 566 F. Supp. 899; see also id. at 270, 566 F. Supp. at 897-98 (“[Tjhis court 
can discern no purpose in [section 133.43’s] promulgation other than to serve as a corollary 
to the acknowledged primary functions of the agency in determining whether merchandise 
seeking importation should be excluded. . . .”). Unlike this case, Shaper involved the admin- 
istration and enforcement of regulations incident to the exclusion of goods, not a seizure of 
counterfeit merchandise. Jd. at 271, 566 F. Supp. at 899. 
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seizures. The court therefore concludes that it lacks exclusive juris- 
diction under § 1581(i)(4) over Customs’s alleged failure to comply 
with § 1449(c)(1) in this action. 


IV. H & H’s Motion to Expedite Discovery 


H & H has also submitted a Motion for an Expedited Litigation 
Schedule pursuant to USCIT R. 3(g). From counsel’s arguments at a 
hearing on this motion, it is apparent that H & H has requested that 
at least some “expedited discovery” take place prior to ruling on the 
Motion to Dismiss. 

Under the Federal Rules of Civil Procedure, in reviewing a motion 
contesting the facts supporting jurisdiction under Rule 12(b)(1), “a 
trial court has wide discretion to allow affidavits, documents and 
even a limited evidentiary hearing to resolve disputed jurisdictional 
facts.”'° Ohio Nat'l Life Ins. Co. v. United States, 922 F.2d 320, 325 
(6th Cir. 1990). For guidance in determining whether discovery 
should be permitted prior to ruling on a Rule 12(b)(1) motion, a court 
may look to the standards applied under Federal Rule of Civil Proce- 
dure 56(f).'’ See Gualandi v. Adams, 385 F.3d 236, 244 (2d Cir. 
2004). Under Rule 56(f), “[a] party may not simply assert that dis- 
covery is necessary and thereby overturn summary judgment when 
it failed . . . to set out reasons for the need for discovery in an affida- 
vit.” Keebler Co. v. Murray Bakery Prods,, 866 F.2d 1386, 1389 
(Fed.Cir. 1989). The allegations in the affidavit must allege more 
than mere “possession ...of ‘certain information’ and ‘other evi- 
dence’ ” that might reveal a genuine issue of material fact. Jd. There- 
fore, “summary judgment need not be denied merely to satisfy a liti- 
gant’s speculative hope of finding some evidence that might tend to 
support a complaint.” Brubaker Amusement Co., v. United States, 
304 F.3d 1349, 1361 (Fed. Cir. 2002) (citation and quotation omitted). 

The Federal Circuit has not provided a clear test used to evaluate 
Rule 56(f) affidavits, but the Court of Federal Claims has con- 
structed a test based on the available precedents of the Federal Cir- 
cuit and the tests employed in other circuit courts. See Theisen Vend- 
ing Co., v. United States, 58 Fed. Cl. 194, 197—98 (2003). The court in 
Theisen adopted a five-element test, requiring an affidavit to “(1) 
specify the particular factual discovery being sought, (2) explain how 
the results of the discovery are reasonably expected to engender a 
genuine issue of material fact, (3) provide an adequate factual predi- 
cate for the belief that there are discoverable facts sufficient to raise 
a genuine and material issue, (4) recite the efforts previously made 


10Tn interpreting the USCIT Rules, the court may refer to the interpretation of a Federal 
Rule of Civil Procedure that is materially the same. Former Employees of Tyco Elecs. v. U.S. 
Dep't of Labor, 259 F. Supp. 2d 1246, 1251 (CIT 2003). USCIT R. 12(b)(1) is materially the 
same as Federal Rule of Civil Procedure 12(b)(1). 


11 USCIT R. 56(f) is materially the same as Federal Rule of Civil Procedure 56(f). 
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to obtain those facts, and (5) show good grounds for the failure to 
have discovered the essential facts sooner.” Jd. at 198. 

The Theisen test appears to be a fair amalgam of the relevant case 
law, including that of the Federal Circuit. As a matter of procedure, 
courts have emphasized the importance of an affidavit, though this 
may be excused under certain circumstances. See, e.g., Harrods Ltd. 
v. Sixty Internet Domain Names, 302 F.3d 214, 244-45 (4th Cir. 
2002); Miller v. Beneficial Mgmt. Corp., 977 F.2d 834, 846 (3d Cir. 
1992). Courts require a specific description of the facts sought prior 
to a ruling. See Gualandi, 385 F.3d at 244 (2d Cir. 2004); Vivid Tech., 
Inc. v. Am. Sci. & Eng’g, Inc., 200 F.3d 795, 809 (Fed. Cir. 1999) (in- 
terpreting the First Circuit’s requirements for an affidavit under 
Rule 56(f)); Dowling v. City of Phila., 855 F.2d 136, 140 (3d Cir. 1988) 
(requiring an affidavit stating “what particular information is 
sought”). Courts, including the Federal Circuit, agree that the affida- 
vit must state how the facts will lead to discovery of genuine issues 
of material fact. See Keebler, 866 F.2d at 1389 n.5 (citing Burlington 
Factory Warehouse Corp. v. Esprit de Corp., 769 F.2d 919, 926 (2d 
Cir. 1985)); see also Baker v. Am. Airlines, Inc., 430 F.3d 750, 756 
(5th Cir. 2005); Gualandi, 385 F.3d at 244; Vivid Tech., 200 F.3d at 
809. Courts also generally require a description of the efforts made 
to obtain necessary information and why those efforts were unsuc- 
cessful. See Baker, 430 F.3d at 756 (requiring a showing of “why [a 
party] is currently unable to present evidence creating a genuine is- 
sue of material fact); Gualandi, 385 F.3d at 244; Vivid Tech., 200 
F.3d at 809; Dowling, 855 F.2d at 140. 

Finally, some courts require an express showing that the facts 
sought under Rule 56(f) are likely to exist and are likely to be discov- 
ered. See Vivid Tech., 200 F.3d at 809 (requiring affiant to “present a 
plausible basis for the belief that there are discoverable facts suffi- 
cient to raise a genuine and material issue”). The Court of Federal 
Claims adopted this requirement. This appears correct because the 
Federal Circuit has emphasized that a party must show more than a 
“speculative hope of finding evidence to support their claim.” 
Brubaker, 304 F.3d at 1361 (quotation omitted). The Federal Cir- 
cuit’s decision to grant additional discovery in Opryland USA Ince. v. 
Great Am. Music Show, Inc., 970 F.2d 847, 852 (Fed. Cir. 1992), also 
supports the inclusion of this factor. In that case, the plaintiff sought 
additional discovery regarding the public’s confusion regarding the 
relationship between its “Grand Old Opry” and the defendant’s 
“Carolina Opry.” Jd. at 849. The Federal Circuit found that the plain- 
tiff’s affidavit averring that it had made significant exposure of its 
trademark showed more than a “speculative hope” that discovery 
would reveal that its trademark was well-known to the relevant pub- 
lic, a fact essential to its claim. Jd. at 852. The plaintiff was therefore 
permitted to conduct additional discovery regarding the public’s per- 
ception that the plaintiff's “Grand Old Opry,” supported or endorsed 
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the defendant’s “Carolina Opry.” Jd. at 852-53. It thus appears that 
the Federal Circuit considers whether the evidence supports a plau- 
sible belief that discovery would be successful when determining 
whether additional discovery is merited under Rule 56(f). The court 
therefore adopts the factors listed by the Court of Federal Claims in 
Theisen. 

Although H & H has not submitted an affidavit, the court provided 
H & H an opportunity to identify the specific information it would 
request in discovery in its response brief opposing the Government’s 
Motion to Dismiss. H & H submitted thirty-two wide-ranging inter- 
rogatories attached to its brief, which it proposes to submit to the 
government prior to a ruling on the Motion to Dismiss. (Pl.s’ Resp. 
Def.’s Mot. Dismiss Ex. E.) In addition to these interrogatories, 
H & H appears to have identified two areas of discovery it would like 
to pursue. First, H & H references a “phantom exhibit” in the form of 
a preliminary report from Johnson & Johnson indicating that the 
sample boxes taken from the merchandise were counterfeit. (Pl.’s 
Resp. Def.’s Mot. Dismiss 20.) Second, H & H states that documents 
it received from Customs in response to its protest were altered.’” 
(Pl.’s Resp. Def.’s Mot. Dismiss 25.) According to H & H, these “curi- 
ous cross-outs, lineouts, and modifications on the face of the protest, 
bring[] the true nature of customs [sic] actions into deeper ques- 
tion.” (Pl.’s Resp. Def.’s Mot. Dismiss 25.) H & H further claims that 
an “anomalous dating sequence suggested by the lengthy gap be- 
tween the dates reflected on the document and the considerably 
later date that the document was received by counsel” may, if inves- 
tigated, reveal an exclusion of the merchandise prior to its seizure. 
(Pl.’s Resp. Def.’s Mot. Dismiss 25.) 

With respect to H & H’s claim regarding the letter from Johnson & 
Johnson, it appears that the Response Brief explains what informa- 
tion it seeks, the efforts H & H has made to obtain this information, 
and the refusal of the Government to provide that information. (PI.’s 
Resp. Def.’s Mot. Dismiss 20.) The Response Brief therefore meets 
the first, fourth and fifth requirements for a Rule 56(f) motion. How- 
ever, H & H has not explained how discovery of this report might 
show that an exclusion took place prior to seizure of the merchan- 
dise, thus failing to meet the second factor. The facts surrounding 
the “phantom exhibit” therefore do not justify additional discovery 
prior to ruling on the motion to dismiss. 

With respect to the alterations appearing on the protest form, and 
the delay in sending Customs’s response to the protest to counsel, 
H & H has satisfied the requirements that it state the information it 
seeks to discover, the efforts it has made to obtain such information, 
and why its efforts were unsuccessful. In explaining the significance 


12 Specifically, the response form was apparently marked “denied” but later changed to 
“rejected” because the merchandise had been seized. (See Compl. Ex. 18.) 
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of these facts to the question of jurisdiction, however, H & H only 
states that these changes and the delay in response draw the “true 
nature” of Customs’s actions into “deeper question.” (Pl.’s Resp. Def.’s 
Mot. Dismiss 25.) H & H does not explain how discovery related to 
these questions would likely result in evidence that would tend to 
show an exclusion took place without H & H ever becoming aware. 
H & H’s Response Brief therefore fails to make the necessary show- 
ing under Rule 56(f). 

Finally, the court notes that H & H’s proposed interrogatories are 
not tailored to request the information identified in its Response 
Brief. The interrogatories do not focus on the question of jurisdic- 
tion, but rather seek discovery related to all aspects of H & H’s 
claims, including information related to the treatment of its goods as 
counterfeit or gray-market merchandise and the alleged adultera- 
tion and misbranding of the goods. Such broad proposed discovery 
fails to show how the results of discovery will likely demonstrate 
facts supporting the court’s jurisdiction. In sum, H & H’s request for 
discovery is no more than a claim that some evidence of an exclusion 
might appear if discovery were granted. The court finds that this 
“speculative hope” does not merit discovery prior to ruling on the 
Government’s Motion to Dismiss. 


CONCLUSION 


In accordance with the foregoing opinion, Defendant’s Motion to 


Dismiss Count Seven of the Amended Complaint is GRANTED. De- 
fendant’s Motion to Dismiss the original Complaint is also 
GRANTED. Plaintiff's Motion to Compel Defendant to Answer 
Plaintiff's Amended Complaint and Limit Time to Answer is DE- 
NIED. Plaintiff's Motion For an Expedited Litigation Schedule is 
also DENIED, and this action is DISMISSED in its entirety. 
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